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Summary 
Medical malpractice presents challenges for policy makers, physician/provider purchasers of 
insurance, and companies offering professional liability insurance covering medical providers as 
it is buffeted by three distinct, uncoordinated, policy drivers: the health care system, the legal 
system, and the insurance system. While instances of medical malpractice arise within the health 
care system, determinations of fault and the assessment of monetary damages are made through 
the tort system, and damages are paid through the insurance system, which distributes costs 
across the pool of insured providers. Health care providers experience most of the cost through 
the insurance system. Because of the complexity of the interactions between these three systems, 
policy changes in one area may have unanticipated consequences in another area. For example, 
quality improvements in the health care system could result in fewer instances of medical 
malpractice, but if other circumstances change in the tort or insurance systems, the premiums paid 
by providers for medical malpractice liability insurance could still increase.  

From 1997 to 2006 nationwide direct premiums earned among medical professional liability 
insurers increased, and have fallen slightly since the 2006 peak. Losses and costs (direct defense 
and cost containment expenses) peaked in 2003 and have since fallen over 45%. The loss ratio for 
medical professional liability insurers (losses and costs divided by direct earned premiums) 
peaked in 2001 and has been declining since. The improving situation since the mid 2000s 
nationally, however, masks continuing problems in some states and among some specialties. For 
instance, in Pittsburgh, malpractice premiums for physicians have increased an average of 8.5% 
annually since 2000—exceeding medical and general price inflation.  

The topic of medical malpractice is contentious, with many individuals holding strong views. The 
current system, which refers claims of medical malpractice to the judicial system, has both 
positive and negative attributes. Because medical errors do occur, the primary question for policy 
makers is how to deal with these errors.  

While there are numerous tort reform proposals, summary studies, including one by the Medicare 
Payment Advisory Commission (MedPAC), have shown that many reform proposals are likely to 
have a limited impact on premiums, lawsuits, or awards, among other things. Other reform 
proposals, such as health courts, remain untested. One reform proposal that does have a track 
record in reducing malpractice payments, among other things, in some states is caps on 
noneconomic damages. Legislation that would implement such caps nationally, H.R. 5, has been 
reported by the House Judiciary Committee and the House Energy and Commerce Committee. 
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Introduction 
Medical malpractice presents challenges for policy makers, physician/provider purchasers of 
insurance, and companies offering professional liability insurance covering medical providers.1 
Medical malpractice is buffeted by three distinct, uncoordinated, policy drivers: the health care 
system, the insurance system, and the legal system. While instances of medical malpractice arise 
within the health care system, determinations of fault and the assessment of monetary damages 
are made through the tort system;2 most of the direct costs of the system to health care providers 
are experienced through the insurance system, which distributes costs across the pool of insured 
providers. Because of the complexity of the interactions between these three systems, policy 
changes in one area may have unanticipated consequences in another. For example, quality 
improvements in the health care system could result in fewer instances of medical malpractice, 
but if other circumstances change in the tort or insurance systems, such as an increase in the cost 
of capital for insurance companies or an increase in amounts awarded in the tort system for 
medical malpractice claims,3 the premiums paid by providers for medical malpractice liability 
insurance still might increase.4  

Depending on how one counts, the nation is perceived by some to be in the midst of its third 
modern medical malpractice crisis and at least the fourth in the past 225 years.5 The first medical 
malpractice crisis occurred from 1835 through 1865, and that crisis confronted many of the same 
issues raised in the more recent crises, including but not limited to the number of lawsuits, the 
proper role of expert testimony, a lack of trust in lay juries, the perception that plaintiffs’ 
attorneys can sway the emotions of jurors, the need for specialized judges knowledgeable in 
medicine, the size of jury awards, the tendency to sue those with “deep pockets,” the appropriate 
standard of care, the relationship between malpractice suits and quality improvement, and the 
impact of malpractice suits on future access to care.6 The three modern crises date from the 
1970s, 1980s, and late 1990s.7 Perhaps the most significant difference between the first crisis and 
modern crises was the historical absence of malpractice insurance.8  

                                                
1 While several legislative proposals, including H.R. 5, the Help Efficient, Accessible, Low-cost, Timely Healthcare 
(HEALTH) Act of 2011, address both medical malpractice and product liability, this report is limited to provider 
medical malpractice. 
2 The tort system is held out by some economists and legal scholars to play a broader role than simply compensating for 
wrongs. See Appendix A for a discussion of the role of the tort system in a market economy.  
3 The cost of capital is an accounting concept which is “a weighted average of the opportunity cost of the debt and 
equity components of a firm’s capital structure.” See J. J. Launie, “The Cost of Capital of Insurance Companies,” The 
Journal of Risk and Insurance , vol. 38, no. 2 (June 1971), pp. 263-268.  
4 See CRS Report R41693, Medical Malpractice: Background and Legislation in the 112th Congress, by Baird Webel, 
Vivian S. Chu, and David Newman, pp. 6-8.  
5 A medical malpractice crisis can be narrowly defined, focusing on insurance, as an environment of rapidly rising 
premiums or a reduction in the number of firms offering professional liability insurance to medical providers or more 
broadly defined to include the number of malpractice suits, the dollar amounts of awards, and the impact of the 
availability and cost of insurance and frequency of law suits on access to care and the practice of medicine, among 
other things. See Kenneth E. Thorpe, “The Medical Malpractice ‘Crisis’: Recent Trends And The Impact Of State Tort 
Reforms,” Health Affairs, January 21, 2004, pp. W4-W20. 
6 Allen D. Spiegel and Florence Kavaler, “America’s First Medical Malpractice Crisis, 1835-1865,” Journal of 
Community Health, vol. 22, no. 4 (August 1997), pp. 283-303. 
7 William M. Sage, “The Forgotten Third: Liability Insurance And The Medical Malpractice Crisis,” Health Affairs, 
vol. 23, no. 4 (2004), pp. 10-21. 
8 Mutual legal defense societies emerged and private medical malpractice insurance first became available around 
(continued...) 
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A malpractice crisis is often characterized as having several key components, of varying 
importance over time, but including 9 

• increasing medical liability premiums for providers; 

• a lack of available or affordable insurance for some providers or specialties or 
in some locations; 

• the cost of defensive medicine undertaken to avoid or minimize potential 
liability;  

• excessive jury awards for legitimate medical malpractice claims and jury 
awards for questionable claims; and 

• the impact of physicians and other providers leaving the field of medicine or 
moving to a more provider-friendly locality due to either malpractice costs or 
the perceived risks of malpractice liability. 

These adverse characteristics, when evident, can be detrimental to the nation’s health care system.  

It is undisputed that medical errors occur. The Office of the Inspector General of the Department 
of Health and Human Services recently found that 13.5% of hospitalized Medicare beneficiaries 
experienced adverse events during their hospital stays, including 1% experiencing a hospital-
acquired infection and 1.5% experiencing an event that contributed to their deaths.10 Physician 
reviewers determined that 44% of these events were clearly or likely preventable.11 In 2006, the 
Institute of Medicine (IOM) reported there were “1.5 million medication errors costing $3.5 
billion a year in extra medical costs, including 400,000 preventable drug-related injuries in 
hospitals, 800,000 in long-term care settings, and roughly 530,000 among Medicare beneficiaries 
in outpatient clinics.”12 A 2000 IOM study estimated that between 44,000 and 98,000 Americans 
die each year from medical errors, and that preventable adverse events in hospitals were 
estimated to be the seventh most common cause of death.13 While these errors occur, only some 
are likely to be preventable and only some of the preventable errors are due to negligence. 

While the legal system is one environment in which liability for negligent acts may be resolved, it 
is not the only system that can deal with these sorts of errors. In addition, even if one concludes 
that the tort system is the appropriate place to resolve such claims, this does not necessarily imply 
that the current tort system cannot be improved. Both the current tort system, and any potential 
substitute, can be assessed on a variety of criteria, including the following: 

                                                             

(...continued) 

1900. See Kenneth A. DeVille, Medical Malpractice in Nineteenth-Century America: Origins and Legacy (New York: 
New York University Press, 1990), p. 205.  
9 David A. Hyman, “What Lessons Should We Learn from the First Malpractice Crisis of the Twenty-First Century,” 
Drexel Law Review, vol. 1 (2009), p. 262. 
10 Daniel R. Levinson, Inspector General, Adverse Events in Hospitals: National Incidence Among Medicare 
Beneficiaries, Department of Health and Human Services, Office of Inspector General, OEI-06-09-00090, Washington, 
DC, November 2010, http://oig.hhs.gov/oei/reports/oei-06-09-00090.pdf. 
11 Ibid. 
12 http://www8.nationalacademies.org/onpinews/newsitem.aspx?recordid=11623.  
13 Institute of Medicine, To Err is Human: Building a Safer Health Care System (Washington, DC: National Academies 
Press, 2000). 

.
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• How well does it encourage safe behavior and improve quality of care? 

• How well does it identify poor performers and create incentives, either market-
based or regulatory (which can include professional peer review), for poor 
performers to improve their performance or to leave the market? 

• How well does it identify truly injured parties, as contrasted to non-injured 
parties?  

• How quickly and efficiently (low administrative costs) are injured parties 
properly compensated? 

Unfortunately for those seeking simple answers to these complex questions, the evidence on key 
issues, such as the scope of the malpractice crisis and its causes, the extent and cost of defensive 
medicine, the impact of alternative reform proposals, and potential savings from reform, is, as 
discussed below, often contradictory or lacking.  

A key question for policy makers going forward is how to deal with medical errors in an efficient 
manner that encourages safe behavior, maintains or improves quality of medical care, and 
appropriately compensates injured individuals without unduly burdening the health care system. 
This report is intended to provide a grounding in the various policy aspects of medical 
malpractice and develop a framework for evaluating alternative proposals. While potential 
liability for medical malpractice can affect all health care providers, including hospitals, non-
physician providers such as nurses and physicians assistants, pharmacists, and pharmaceutical 
companies, among others, the focus of most of the academic literature has been on physicians. 
While one can make inferences from the academic literature on physicians to other providers, the 
primary focus of this report is on physicians. For details on ongoing legislation, see CRS Report 
R41693, Medical Malpractice: Background and Legislation in the 112th Congress, by Baird 
Webel, Vivian S. Chu, and David Newman. 

Legal Basics of Medical Malpractice  
Most claims for medical malpractice are torts brought under a theory of negligence. This section 
first provides some background on the basics of tort liability, with a particular focus on liability 
based on negligence. Second, it examines some common law concepts that are the basis for many 
tort reform initiatives. These are statutes of limitations, damages, the doctrine of joint and several 
liability, and the collateral source rule.  

Generally, a tort is a private or civil wrong, other than breach of contract, for which a court may 
provide a remedy in the form of an action for damages.14 In other words, the tort system acts as a 
mechanism through which an individual who has suffered an injury or incurred damages caused 
by an act or omission of another—a tortfeasor (the alleged wrongdoer)—can seek compensation 
in court from that tortfeasor. Tort law has its roots in the common law (i.e., judge-made law).15 

                                                
14 Some wrongs can give rise to both potential criminal and civil liability such as an accident involving injuries caused 
by a drunk driver. Generally, civil actions are brought by the injured party and criminal actions are brought by the 
State. Absent victim compensation schemes, fines and penalties imposed through the criminal actions inure to the 
benefit of the state and not the injured party. 
15 “New ... torts are being recognized constantly, and the progress of the common law is marked by many cases of first 
impression, in which the court has struck out boldly to create a new cause of action, where none had been recognized 
(continued...) 
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States, over time, have passed statutes that codify the common law and sometimes change tort 
law. These changes may affect the availability and amount of remedies for a particular injury. 
Therefore, when a plaintiff brings an action against a tortfeasor, the laws or court decisions of a 
state will govern the action.  

The aims of tort law can be generally identified as (1) the maintenance of a self-help mechanism 
that victims and their relatives and friends can avail themselves of, (2) retribution against 
wrongdoers, (3) deterrence of wrongdoers, and (4) compensation for the victims of wrongdoers.16  

Over time, courts have come to recognize that in the realm of torts there “exists a spectrum of 
culpability.”17 Most plaintiffs seeking recovery bring their tort suits based on a theory of 
negligence, which is generally acknowledged as “conduct which falls below the standard 
established by law for the protection of others against unreasonable risk of harm.”18 Broadly 
speaking, in a tort action for negligence, a plaintiff needs to prove by the preponderance of the 
evidence that the defendant had a legal duty to the plaintiff, that the defendant breached this duty, 
and that such action or omission to act was the actual and/or proximate cause of the plaintiff’s 
injuries.  

A plaintiff must show negligent conduct, or the breach of duty, by establishing that the tortfeasor 
failed to use such care as a reasonably prudent and careful person would use under similar 
circumstances.19 This standard is generally considered ordinary negligence, in contrast to gross 
negligence, which is defined as “the intentional failure to perform a manifest duty in reckless 
disregard of the consequences as affecting the life or property of another.”20 The prevailing view 
is that there are no “degrees” of care in negligence, only different amounts of care as a matter of 
fact; for purposes of this discussion, however, “ordinary” negligence is “based on the fact that one 
ought to have known [the] results of his act.”21 In contrast, gross negligence “rests on the 
assumption that one knew the results of his act, but was recklessly or wantonly indifferent to the 
results.”22 Furthermore, an action based on negligence is different than an action based on strict 
liability, in which the defendant is held liable without a finding of fault, so long as the plaintiff 
can establish that the tort occurred and that the defendant was responsible.23 

                                                             

(...continued) 

before. ... When it becomes clear that the plaintiff’s interests are entitled to legal protection against the conduct of the 
defendant, the mere fact that the claim is novel will not itself operate as a bar to the remedy.” W. Page Keeton, Prosser 
& Keeton on the Law of Torts, § 1 (5th ed. 1984) [hereinafter Prosser & Keeton, Torts].  
16 George C. Christie and James E. Meeks, Cases and Materials on the Law of Torts, at 5 (2d ed. 1990).  
17 Michael Shapo, Principles of Tort Law, § 1.03(A) (2d ed. 2003).  
18 Restatement (Second) of Torts § 282 (1965). 
19 Black’s Law Dictionary 716 (6th ed. 1991). In a landmark decision from 1850 where the court considered an action 
for trespass for assault and battery, the court held that ordinary care would “vary with the circumstances of the case 
and it means that kind of degree of care, which prudent and cautious men would use, such as is required by the 
exigency of the case, and such as is necessary to guard against probable danger.” Thus, to avoid liability, a tortfeasor 
must have “used the kind and degree of care necessary to the exigency, and in the circumstances in which he was 
placed” Brown v. Kendall, 60 Mass. (1 Cush) 292 (Mass. 1850). 
20 Black’s Law Dictionary 717 (6th ed. 1991).  
21 Black’s Law Dictionary 717-718 (6th ed. 1991).  
22 Black’s Law Dictionary 717 (6th ed. 1991).  
23 H.R. 5, the Help Efficient, Accessible, Low-cost, Timely Healthcare (HEALTH) Act of 2011 would not alter any 
existing standards of negligence or defenses to claims of negligence. H.R. 5, § 11(b)(1) provides “Any issue that is not 
governed by any provision of law established by or under this Act (including State standards of negligence) shall be 
(continued...) 

.



Medical Malpractice: Background and Examination of the Issues Before Congress 
 

Congressional Research Service 5 

Because the standard of care has come to include various concepts against which a defendant 
should be judged, such as whether the defendant exercised “ordinary care and skill” of a 
reasonable person, what the defendant “knew or should have known,” and the foreseeability of 
the incident, Judge Learned Hand crafted a test in an algebraic formula to capture these various 
factors in a way that courts could use them in decision making. In United States v. Carroll Towing 
Co.,24 Judge Hand wrote what has become known as the Learned Hand test: 

Since there are occasions when every vessel will break from her moorings, and since, if she 
does, she becomes a menace to those about her; the owner’s duty, as in other similar 
situations, to provide against resulting injuries is a function of three variables: (1) The 
probability that she will break away; (2) the gravity of the resulting injury, if she does; (3) 
the burden of adequate precautions. Possibly it serves to bring this notion into relief to state 
it in algebraic terms: if the probability be called P; the injury, L; and the burden, B; liability 
depends upon whether B is less than L multiplied by P: i.e., whether B < PL. 

Thus, a “reasonable person” would compare the costs of avoiding an accident with the costs of 
the accident. As long as the costs of avoiding the accident are lower than the potential costs of the 
accident, “the failure to take precaution that would avoid the injury is negligence, for the 
reasonable person will spend the money necessary to avoid the injury.”25 In other words, this 
formula directs individuals to engage in a cost-benefit calculation balancing the costs of avoiding 
a loss against the cost and probability of a loss.26 Although critics may find the Learned Hand test 
distasteful since it forces one to place value on difficult-to-value attributes, such as life, loss of 
limbs, or loss of consortium, and ultimately reduces difficult discussions to dollars and cents, in 
the view of others, it simply formalizes “what has been negligence since negligence was first 
adopted.”27 

                                                             

(...continued) 

governed by otherwise applicable State or Federal law.”  
24 159 F.2d 169 (2d. Cir. 1947). 
25 Shapo, supra note 17, at § 19.02. 
26 Another balancing test to determine the standard of care is the risk-utility analysis as set forth in the Restatement 
(Second) of Torts. Section 291 states that “risk is unreasonable and the act is negligent if the risk is of such magnitude 
as to outweigh what the law regards as the utility of the act or of the particular manner in which it is done.” Section 292 
further lists several factors important in determining “the utility of the actor’s conduct,” and the “magnitude of the 
risk,” one of which is “the social value which the law attaches to the interest” that is to be protected or imperiled, 
respectively. Where this type of balancing test differs from the Learned Hand test is that “the Hand test is essentially a 
cost/cost test rather than one weighing costs or risks against utility or benefits.” Shapo, supra note 17, at § 19.02(D).  
27 Richard A. Posner, Economic Analysis of Law, 6th ed. (New York: Aspen Publishers, 2003), p. 169. 
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Text Box 1: Ford Pinto Negligence Case 
Well-known cases such as the Ford Pinto or McDonald’s hot coffee incident provide examples of how these 
calculations are to be performed. In the Ford Pinto case,28 Ford designed the Pinto with the gasoline tank behind the 
rear axle—a location that had a higher probability of resulting in a fire in the event of a rear-end accident.29 At trial, 
there was testimony that Ford engaged in a cost-benefit calculation and concluded that a reengineered gasoline tank 
would cost roughly $11.00 per vehicle, or $137 million across all vehicles sold, while the benefit of a safer gasoline 
tank was just $49.5 million (assuming 180 deaths at $200,000 per death and 180 serious burns at $67,000 per serious 
burn case). Ford’s estimate of the potential costs to include a reengineered gasoline tank exceeded its estimate of the 
potential benefit, and it opted not to incorporate a safer gasoline tank in the car.  

At trial, evidence was entered into the record suggesting that the cost to “fix” the gasoline tank was actually less and 
the benefits higher, since the jury valued the claimant’s life and injury higher than Ford. Therefore, Ford was found 
negligent for not engaging in adequate precautions. The jury’s decision suggests that it believed Ford should have 
valued the prospect of loss of life higher than it did when making safety decisions, and its decision also signaled 
additional information on how society values injuries and deaths so others engaged in risky activities can avoid 
negligence claims in the future.30  

Medical Malpractice 
Most medical malpractice claims are brought under a theory of negligence, which, as discussed 
above, has developed to “encompass a wide range of activities ... and it adjusts its standards to 
those varieties of conduct, including professional activities.”31 On a fundamental level, an action 
for medical malpractice is generally a claim against a provider of health care for injuries or loss 
incurred as a result of the provider’s failure to adhere to the current and applicable standards of 
care. If a court determines that the health care provider’s conduct did not meet the applicable 
standard of care, then the health care provider will be held legally responsible. Accordingly, to 
hold a provider legally liable and to recover damages, the plaintiff must prove the four elements 
of a negligence case: (1) a duty of care, (2) violation of the standard of care, (3) causation (that 
the injury was caused by the substandard conduct), and (4) compensable injuries.32  

In medical malpractice, the duty of care generally arises out of contract law, express or implied,33 
where the medical provider agrees to treat the patient with proper professional skill. Second, for 
negligence to arise, the plaintiff must establish that the provider breached the duty of care or did 
not provide a professional standard of care.34 Courts had struggled with whether a physician 
would be held to a “national” or “local” standard of care with respect to their conduct.35 With the 
                                                
28 Grimshaw v. Ford Motor Co., 174 Cal. Rptr. 348 (Cal. Ct. App. 1981).  
29 This description of the Ford Pinto case is taken from Gary T. Schwartz, “The Myth of the Ford Pinto Case,” Rutgers 
Law Review, vol. 43 (1991), pp. 1013-1068.  
30 See also Douglas Birsch and John H. Fielder, The Ford Pinto Case: A Study in Applied Ethics, Business, and 
Technology (1994).  
31 Shapo, supra note 17, § 23.01.  
32 http://www.randcompare.org/glossary/16/letterm. 
33 The term “express or implied” means that the contract or agreement between a physician and a patient does not need 
to be formal or written. Rather, it can be implied by the actions of the parties. For instance, see http://www.texmed.org/
Template.aspx?id=16146#_ftn2.  
34 65 Corpus Juris Secundum § 162 (2010).  
35 To account for the difference between urban and rural medical treatment and facilities, courts acknowledged 
different standards of care for physicians in different locations. The “strict locality rule” required the physician to use 
“such skill as doctors in the same general neighborhood, in the same general lines of practice, ordinarily have and 
exercise in like cases.” Tefft v. Wilcox, 6 Kan. 46 (1870). A more modified locality rule required one’s practice to 
(continued...) 
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standardization of medical training and advances in communication and technologies, among 
other things, a majority of states use some form of a national standard while adopting some 
“locality” features concerning the use of expert testimony.36 Thus, a physician will generally be 
under a duty “to use that degree of care and skill which is expected of a reasonably competent 
practitioner in the same class to which he belongs, acting in the same or similar circumstances.”37  

It is important to note that not all injuries necessarily give rise to successful negligence claims.38 
A cause of action for negligence also requires the plaintiff to demonstrate that a provider’s 
negligent conduct was an actual or proximate cause of his injuries in order to maintain an action 
for malpractice. For example, in Paige v. Manuzak,39 the court refused to hold a hospital liable for 
negligently administering penicillin post-operatively to an allergic patient because there was no 
evidence that the plaintiff’s subsequent complications were proximately caused by the negligent 
use of the drug.  

 

                                                             

(...continued) 

align with “similar localities.” Small v. Howard, 128 Mass. 131 (Mass.1880), overruled by Brune v. Belinkoff, 235 
N.E.2d 793 (Mass. 1968). An example of a “national” standard of care is “whether the physician, if a general 
practitioner, has exercised the degree of care and skill of the average qualified practitioner, taking into account the 
advances in the profession. ... Under this standard some allowance is thus made for the type of community in which the 
physician carries on his practice.” See Prosser, Torts § 32 (3d ed.). 
36 Michael Shapo, Principles of Tort Law, § 23.04. Some states will require the expert witness to be licensed to practice 
in the jurisdiction, with exceptions that allow the trial court to admit an out-of-state witness “when it determines that 
the appropriate witnesses would otherwise not be available.” See, e.g., Tenn. Code Ann. § 29-26-115(b). 
37 Shilkret v. Annapolis Emergency Hospital Ass’n, 349 A.2d 245 (Md. 1975).  
38 This conclusion is clearer if we consider the following terms:  

(1) Adverse event: an injury caused by medical management rather than the underlying condition of the patient,  

(2) Error: the failure, for reasons which are preventable, of a planned action to be completed as intended (i.e. error of 
execution), or the use of a wrong plan to achieve an aim (i.e. error of planning), 

(3) Preventable adverse event: an adverse event attributable to error, and  

(4) Negligence: negligent adverse events represent a subset of preventable adverse events that satisfy legal criteria used 
in determining negligence. 

With respect to medical malpractice, in a well-functioning system, non-preventable adverse events should not give rise 
to negligence nor should an outcome fully depend on the patient’s condition. See Aziz Sheihk and Brian Hurwitz, 
“Setting up a database of medical error in general practice: conceptual and methodological considerations,” British 
Journal of General Practice, vol. 51 (2001), pp. 57-60. 
39 471 A.2d 758 (Md. Ct. Spec. App. 1984) 

.
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Text Box 2: Key Legal Concepts 
Statutes of Limitation—historically, absent a statute, a lawsuit could be brought at any time by one party against 
another. Today, for various causes of action, state legislatures have enacted statutes of limitation, which generally 
“limit the time within which an action must be brought.”40 Statutes of limitation are generally viewed as necessary to 
avoid stale or dated claims and, more importantly in the present context, to allow “prospective defendants to better 
estimate their legal obligations and cap their liability.”41 Generally, a shorter statute of limitations would allow insurers 
to limit their potential losses due to claims and “more accurately account and reserve for any potential claims,” 
whereas a longer statute of limitation would favor claimants.  

Damages—are defined as the compensation the law will allow for an injury.42 Usually, the term damages is modified 
to better characterize the loss being compensated for and can include economic damages, noneconomic damages, and 
punitive damages. The term compensatory damages includes both economic and noneconomic damages, and punitive 
damages may also be called exemplary damages.  

• Economic damages—relate to monetary losses that result from an injury, such as medical expenses, lost 
wages, and rehabilitation costs. Generally, these are awarded to replace the loss caused by the wrong or injury. 
Economic damages are relatively objective, easily monetarized, and calculable. 

• Noneconomic damages—are often defined in statutes and are viewed as somewhat subjective, non-
monetary, intangible losses that are not precisely calculable. These can include pain and suffering, mental and 
emotional anguish, inconvenience, lost of consortium or companionship, physical impairment, and 
disfigurement.43 Determining the amount of noneconomic damages is traditionally subject to broad discretion on 
the part of juries, which must attempt to equate two variables—money and suffering. State efforts at malpractice 
reform have focused, in part, on capping noneconomic damage awards. The effect of these efforts are reviewed 
below. 

• Punitive damages—(also called exemplary damages) while awarded to plaintiffs, are intended to punish and 
deter particularly egregious conduct on the part of the defendant. Although punitive damages are also 
noneconomic by nature, state statutes that impose caps on punitive damages usually treat them separately from 
caps on noneconomic damages. 

Joint and several liability—a common-law rule that, if more than one defendant is found liable for a plaintiff’s 
injuries, then each defendant may be held 100% liable. Any defendant who pays more than its share of the damages is 
entitled to seek contribution from other liable defendants. The historical argument in favor of the rule is one of 
fairness—“Who should suffer, the innocent victim or one of the wrongdoers who can afford to pay?”44 Alternatively, 
under comparative negligence, a defendant is only responsible for the damages caused by the defendant’s negligence.  

Collateral source rule—a common-law rule that allows an injured party to recover damages from the defendant 
even if he or she is also entitled to receive them from a third party.45 Common third parties, that is, collateral 
sources, include a health insurance company, an employer, the government, and a wage continuation plan or pension 
benefits. For example, an injured party could recover from both a health insurer and the defendant without having the 
award for damages from the tort suit offset or reduced by the amount collected from the health insurer. Abolishing 
the collateral source rule would allow (or require) courts to reduce damages by the amounts a plaintiff receives or is 
entitled to receive from collateral sources.  

                                                
40 54 Corpus Juris Secundum, § 1. 
41 Ibid. at § 3. 
42 25 Corpus Juris Secundum, § 1. 
43 Jerome H. Notes, Clark D. Kimball, and Diana T. Axelrod, et al., Damages in Tort Actions (New York: LexisNexis, 
2010), § 3.05(2) . 
44 James Granelli, “The Attack on Joint and Several Liability,” ABA Journal, The Lawyer’s Magazine, vol. 71 (July 
1985), pp. 61-63. 
45 Charles W. Peckinpaugh, Jr., “An Analysis of the Collateral Source Rule,” Insurance Law Journal, 1966, pp. 545-
555. (The collateral source rule declares that “benefits received by an injured party from a collateral source wholly 
independent of the wrongdoer will not operate to lessen the damages recoverable from the party causing the injury, and 
evidence of the receipt of such benefits is inadmissible for mitigation purposes.”) 
46 Black’s Law Dictionary (8th ed. 2004).  
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Subrogation—is “[t]he principle under which an insurer that has paid a loss under an insurance policy is entitled to 
all the rights and remedies belonging to the insured against a third party with respect to any loss covered by the 
policy.”46  For example, if a Medicare beneficiary is injured by another party in a car accident, the Medicare program is 
entitled to recover any medical expenses it has paid on behalf of the Medicare beneficiary if the Medicare beneficiary 
is reimbursed for medical expenses by the other party’s insurer as part of any settlement. 

What Is Known About Medical Malpractice? 
Because of the variety of studies and viewpoints that exist in the debate surrounding medical 
liability reform, this section attempts to identify what is known about medical malpractice. In 
particular, this covers (1) the number and frequency of suits, (2) the cost of awards, (3) the 
underwriting cycle, (4) the cost of malpractice insurance, (5) the costs of defensive medicine, and 
(6) the efficiency of the tort system. This section principally addresses physicians because most of 
the academic research has focused on physicians. This section concludes with a brief discussion 
of what is known about physicians’ perceptions of malpractice risk and the randomness of being 
subject to a malpractice law suit. 

Number and Frequency of Suits 
In 2009, it is estimated that there were 10,739 paid medical malpractice claims in the United 
States—29.5% fewer than in 2003.47 Some of these claims were settled and paid without a trial. 
Paid claims represented only a part of total claims; in fact, most claims were either dropped or 
resolved through litigation in which the defendant provider was not found liable. At least one 
study found that in roughly 80% of the cases that went to trial, the alleged wrongdoer in a 
medical malpractice case was exonerated.48 Table 1 shows the percentage change in the number 
of paid medical malpractice claims between 2003 and 2009 by state. Only two states, 
Massachusetts and New Mexico, experienced an increase in the number of paid claims. Six 
states—Connecticut, Delaware, Indiana, Kentucky, Ohio, and Texas—and the District of 
Columbia experienced a 50% or greater percentage decline in paid claims.  

There is also considerable variation across states in the number of paid claims per 100,000 
population (Table 1). In 2009, there was less than one case per 100,000 population in Alabama. 
This is contrasted to states like New Jersey, Pennsylvania, and New York, with rates of six cases 
or more per 100,000 population.49 

                                                
47 These figures are from the Kaiser Family Foundation analysis of data from the National Practitioner Data Bank 
(NPDB). See http://statehealthfacts.kff.org/comparemaptable.jsp?ind=436&cat=8. 
48 David A. Hyman and Charles Silver, “Medical Malpractice Litigation and Tort Reform: It’s the Incentives, Stupid,” 
Vanderbilt Law Review, vol. 59, no. 4 (2006), p. 1107. 
49 CRS analysis of Kaiser Family Foundation data, available at, http://statehealthfacts.kff.org/. 
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Table 1. Percentage Change in the Number of Paid Medical Malpractice Claims 
(2003-2009) and Claims Per 100,000 Population (2009) 

State 

% 
Change 

in 
Number 

of 
Claims 
(2003-
2009)a  

Claims 
Per 
100,000 
(2009) State 

% 
Change 

in 
Number 

of 
Claims 
(2003-
2009) 

Claims 
Per 

100,000 
(2009) State 

% 
Change 

in 
Number 

of 
Claims 
(2003-
2009) 

Claims 
Per 

100,000 
(2009) 

AL -37.5 0.650 KY -53.2 2.414 ND -45.5 2.857 

AK -36.8 1.770 LA -02.9 6.080 OH -65.4 1.744 

AZ -43.6 2.630 ME -16.7 2.306 OK 0.00 3.677 

AR -29.4 1.694 MD -36.0 3.184 OR -34.2 1.931 

CA -30.7 2.499 MA 23.7 4.741 PA -38.3 6.203 

CO -23.0 2.515 MI -40.2 3.477 RI -40.8 4.057 

CT -51.9 2.980 MN -40.4 1.078 SC -28.3 2.559 

DE -71.9 2.070 MS -34.0 2.361 SD -35.1 3.027 

DC -52.4 3.393 MO -26.9 2.776 TN -12.3 2.182 

FL -38.7 4.232 MT -37.9 3.759 TX -56.5 1.910 

GA -35.6 2.116 NE -41.5 2.723 UT -08.8 3.012 

H1 -35.4 2.517 NV -35.0 2.490 VT -34.6 2.763 

ID -28.1 1.513 NH 0.00 3.591 VA -35.5 1.544 

IL -42.4 2.225 NJ -19.9 5.441 WA -37.3 1.848 

IN -56.4 2.913 NM 13.7 4.201 WV -23.8 4.462 

IA -39.7 2.367 NY -26.5 6.712 WI -42.0 1.168 

KS -29.4 2.612 NC -47.8 1.191 WY -45.8 2.436 

Source: CRS analysis of Kaiser Family Foundation data, http://www.statehealthfacts.org/comparemaptable.jsp?
ind=436&cat=8. 

a. Number of malpractice cases in 2003 minus the number of malpractice cases in 2009, divided by the 
number of malpractice cases in 2003. 

The Department of Justice, Bureau of Justice Statistics, reported that in “2005 an estimated 2,449 
medical malpractice cases were disposed of by trial in state courts of general jurisdiction 
throughout the country with plaintiffs prevailing in less than a quarter of trials.”50 In federal court, 
there were about 2,728 cases filed in 2009.51 Therefore, it appears that a minority of all cases 

                                                
50 See http://bjs.ojp.usdoj.gov/index.cfm?ty=tp&tid=2234. 
51 Federal court statistics are not very detailed and report only the broad category of torts. An analysis of a sample of 
7,688 federal court cases filed between October 1, 2005 and September 30, 2006 revealed only 58 malpractice cases or 
0.75 percent of all cases. In 2009, there were 363,774 cases filed in federal district courts so one might estimate that 
about 2,728 medical malpractice cases were filed in federal court. See Jordan M. Singer, Civil Case Processing in the 
Federal District Courts: A Twenty-First Century Analysis, The Institute for the Advancement of the American Legal 
System, Denver, CO, January 21, 2009, pp. 1-108, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1331024&
download=yes. 
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involving a paid claim result from a judge or jury trial determination for the plaintiff—slightly 
more than half of the claims paid appear to have been settled out of court or pretrial.  

Though physicians surveyed express high levels of concern about the risk of malpractice 
litigation, statistics indicate that physicians may be inaccurately assessing the likelihood of being 
sued. Noted above, the Kaiser Family Foundation estimated that in 2009, there were 10,739 paid 
medical malpractice claims in the United States, including the Armed Forces and Samoa.52 The 
Kaiser Family Foundation also reported that there are more than 1 million non-federal physicians, 
so there was about a half of one percent probability of participating in a malpractice trial in a 
given year. Assuming a 4:1 ratio of defendant to plaintiff judgments in favor of defendants,53 
physicians faced an even smaller likelihood of an adverse judgment. Though the probabilities of 
participating in a trial appear relatively low generally, the probability of being threatened with a 
suit is larger. Moreover, we do not want to minimize the economic impacts or stress that a 
physician may experience being sued or being threatened with a suit.  

Cost of Awards 
The average claim paid in the United States in 2009 was $323,273. While the 2009 figure is up 
from $289,891 in 2003, the rate of increase over this time period mirrors medical inflation 
generally.54 These averages, however, mask the considerable variation across states. For instance, 
in Kansas the average claim paid in 2009 was roughly $155,622 (72 cases), while in Wisconsin it 
was almost $761,000 (65 cases).55 Figure 1 shows the general change in individual states in the 
average medical malpractice claim paid from 2003 through 2009.56 Sixteen states saw a decline in 
their average medical malpractice claim paid, ranging from roughly 5% to 50%. Seventeen states 
saw their average medical malpractice claim paid from 2003 through 2009 rise slower than 
medical inflation. Eighteen states saw their average medical malpractice claim paid from 2003 
through 2009 rise faster than medical inflation.  

                                                
52 http://www.statehealthfacts.org/comparemaptable.jsp?ind=436&cat=8#notes-1. 
53 A ratio generally acknowledged in the industry. See Medical Protective Company Website, http://www.medpro.com/
about-medical-protective, where the company claims that 79% of all claims between 2000 and 2009 were closed 
without payment and 90% of all cases that went to trial were won by the defense. 
54 The Bureau of Labor Statistics estimates inflation for medical care services and includes changes in prices for 
professional services, hospital and related services, and health insurance. The measure is described at 
http://www.bls.gov/cpi/cpifact4.htm. 
55 http://www.statehealthfacts.org. 
56 These figures are in nominal dollars and are not adjusted for inflation. The actual number of cases in some states, 
particularly those with a small number of cases each year on average can vary considerably from year to year just as the 
average dollar amount of claims paid in Figure 1 can be dependant on the nature of the claims settled in any one year.  
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Figure 1. Change in the Average Paid Medical Malpractice Claim 
2003-2009 

 
Source: http://www.statehealthfacts.org. 

Notes: Decline indicates state experienced actual decline in the average total dollars in medical malpractice 
claims paid. Increase less than medical inflation indicates state experienced an increase in the average total dollars 
in medical malpractice claims paid but the increase was less than the rate of medical inflation during the 2003-
2009 period. Increase greater than medical inflation indicates state experienced an increase in the average total 
dollars in medical malpractice claims paid and the increase exceeded the rate of medical inflation during the 
2003-2009 period.  

Underwriting Cycles 
Empirical studies of property and liability insurance markets have revealed underwriting cycles 
resulting in a sequence of rising and then falling profits for insurers.  

In the rising phase of the underwriting cycle, when ... profits are increasing, underwriters ... 
realize that they have more financial capacity than before. Competition for business … 
encourage[s] underwriters to ease up on underwriting standards …[which] tends to produce 
adverse loss experience and the cycle ultimately turns down.... Insurers [then] tighten 
underwriting standards, reject marginal risks and attempt to lessen underwriting losses ... but 
these loss data generally take two to three years to develop. In the intervening time 
underwriting losses mount. The decline in underwriting profits is stopped by a combination 

.
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of tightened underwriting standards and rate increases which ultimately occur. Then the 
cycle begins its upward movement once again.57  

The same underwriting cycles can be found in the professional liability and malpractice insurance 
market, and these cycles, like those elsewhere, can also be exacerbated or mitigated by 
investment returns with “hard” markets made worse by relatively low returns on insurer 
investments and “soft” markets typically marked by higher returns.58  

While there are likely to be future hard markets, with rising premiums, the 2009 market for 
medical malpractice liability insurance appears soft and has been so since the mid-2000s. Table 2 
shows for the period 1995-2009 premiums earned (column A); direct losses incurred (column C); 
direct defense and cost containment expenses incurred (column D); and the ratio of direct losses 
plus defense and cost containment incurred to premiums [(Columns C plus D)/Column A].59 First, 
one can see the transition from a soft market in the mid-1990s to a harder market with a rising 
losses and rising premiums. Costs peaked in 2003 (column B), but total direct premiums earned 
continued to rise, peaking in 2006. Between 2006 and 2009, total direct premiums earned 
declined 11%. At the same time, total costs over the 2003 through 2009 period declined 47%, 
with a disproportionate share of the decline from a 53% decline in direct losses incurred, meaning 
that fewer awards or lower awards were being paid out in relation to the premiums earned. 
Defense costs did not decline as rapidly.60 While there may be specific states or specialties 
experiencing either premium increases or difficulties purchasing insurance, Table 2 suggests, 
based on these national aggregated data, that the country was not experiencing a widespread crisis 
similar to previous crises in this time period.  

                                                
57  LeRoy F. Simmons and Mark L. Cross, “The Underwriting Cycle and the Risk Manager,” The Journal of Risk and 
Insurance, vol. 53, no. 1 (March 1986), pp. 155-163. 
58 See CRS Report RL31886, Medical Malpractice Insurance: An Economic Introduction and Review of Historical 
Experience, by Baird Webel. Also see Tom Baker, “Medical Malpractice Insurance Reform,” in Medical Malpractice 
and the U.S. Health Care System, ed. William M. Sage and Roger Kersh (New York: Cambridge University Press, 
2006), pp. 267-290. 
59 One shortcoming of the National Association of Insurance Commissioners data is that it does not capture the impact 
of changes in the market such as the potentiality that more physicians are now employed by organizations that self 
insure for all or part of the risk.  
60 There is some evidence to suggest “that tort and government reforms in the medical malpractice market have a 
significant, and counter-intuitive, impact on the resources that insurers devote to defending malpractice claims with 
damage limits and attorney fee limits being associated with greater levels of spending on claims defense expenses” 
since the downside of an adverse jury decision is capped at the statutory limit. See Jan M. Ambrose and Anne Carrol, 
“Medical Malpractice Reform and Insurer Claim Defense: Unintended Effects?,” Journal of Health Politics, Policy and 
Law, vol. 32, no. 5 (October 2007), pp. 843-865. 

.
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Table 2. Countrywide Summary of Medical Professional Liability Insurance 
1995-2009 

Year 

Direct 
Premiums 

Earned  
(A) 

Cost 
B=(C + D) 

Direct Losses 
Incurred  

(C) 

Direct Defense and 
Cost Containment 
Expense Incurred  

(D) 
Loss Ratioa  

(C+D)/A 

1995 $6,137,209,298 $4,884,856,517 $3,330,613,605 $1,554,242,912 79.59 

1996 $6,027,958,481 $5,039,167,602  $3,632,388,312 $1,406,779,290 83.60 

1997 $5,949,688,215 $4,664,896,733  $3,222,735,496 $1,442,161,237 78.41 

1998 $6,218,164,376 $6,042,303,067  $4,457,099,226 $1,585,203,841 97.17 

1999 $6,167,948,760 $6,386,694,614  $4,659896,010 $1,726,798,604 103.55 

2000 $6,373,039,337 $6,756,125,110  $5,098,753,650 $1,657,371,460 106.01 

2001 $7,054,509,032 $8,947,198,106  $6,972,294,879 $1,974,903,227 126.83 

2002 $9,631,548,967 $10,613,157,176  $8,200,307,513 $2,412,849,663 110.19 

2003 $11,277,448,229 $11,307,238,584  $8,459,389,539 $2,847,849,045 100.26 

2004 $11,538,819,200 $9,738,960,478  $7,224,164,963 $2,514,795,515 84.40 

2005 $11,874,907,423 $8,865,683,185  $6,151,942,930 $2,713,740,255 74.66 

2006 $12,167,900,762 $7,937,049,898  $5,285,472,723 $2,651,577,175 65.23 

2007 $11,744,160,781 $7,089,411,154  $4,787,669,711 $2,301,741,443 60.37 

2008 $11,353,905,915 $6,201,294,693  $4,092,787,274 $2,108,507,419 54.62 

2009 $10,835,284,565 $6,030,844,814  $4,012,060,052 $2,018,784,762 55.66 

2010 $10,600,322059 $5,393,203,822 $3,530,690,513 $1,862,513,309 51.13 

Source: National Association of Insurance Commissioners, 2011. 

a. Loss Ratio = (Direct Losses + Direct Defense and Cost Containment Expenses Incurred)/Direct Premiums 
Earned.  

Costs of Medical Malpractice Insurance  
As shown in Table 2, the National Association of Insurance Commissioners (NAIC) reported that 
direct earned premiums for medical malpractice insurance totaled $10.6 billion in 2010, or an 
average national increase of 5.5% per year over the 2000-2009 time period.61 Like the average 
awards paid out in medical malpractice, these aggregate figures of direct premiums earned mask 
somewhat different experiences across specialties with states or across states. For example, an 
internist in Los Angeles, insured by The Doctors Company, who paid $10,097 in malpractice 
premiums in 2000 for a $1 million/$3 million claims made policy paid $10,343 in 2009—an 
annual increase of less than a one-quarter of one percent.62 During the 2000-2009 time period, an 
OB/GYN in San Diego, insured by Medical Insurance Exchange of California would have 

                                                
61 Statistics provided to CRS by the National Association of Insurance Commissioners. Direct earned premiums are the 
proportion of premiums paid that, for accounting purposes, are recognized as income during a period. 
62 All premium data are from http://mymedicalmalpracticeinsurance.com/medical-malpractice-insurance-rates.php. A 
$1 million/$3 million policy is a typical medical malpractice policy and “pays up to $1 million for each individual 
claim and up to $3 million in any given insurance year for multiple claims against the insured.” 
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experienced a 6.4% average annual increase in premiums and paid $76,188 in 2009 for 
malpractice insurance. 

In Minnesota, over the same 2000-2009 time period, internists and OB/GYN insured by the 
Midwest Medical Insurance Company experienced an average annual increase of 2.5% in 
premiums, while general surgeons experienced a 3.7% average annual increase in premiums (see 
Figure 2). These figures compare favorably to the average annual increase in medical inflation of 
3.7% over the same time period. However, as Figure 2 shows, while over the long-run 
(comparing 2000 to 2009) malpractice premiums in Minnesota have risen at or below, the rate of 
medical inflation (Med Index), for most of the past decade, OB/GYNs (OB Index) and general 
surgeons (GS Index) paid annual premiums that grew faster than the rate of inflation (Med Index) 
(most years their curves are above medical inflation). It is only because of a drop in premiums 
beginning in 2007 that the change in premiums at the end of the 10-year period appear moderate 
relative to inflation. Appendix B contains several additional figures depicting the experiences of 
California, Alabama, and Wisconsin over the same time period. 

Figure 2. Change in Malpractice Premiums, by Specialty—Minnesota 
Index Year 2000 = 100 
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Source: http://mymedicalmalpracticeinsurance.com/medical-malpractice-insurance-rates.php. 

Notes: The values on the vertical axis are index numbers that measure the magnitude of change from 2000—
the base year. Index numbers are similar to percentages, and an index number of 130 would indicate, in this 
context, that the premium was 30% higher than the base year. IM refers to premiums for internal medicine; GS 
refers to premiums for general surgery; OB refers to premiums for OB/Gyn. Med Index refers to medical 
inflation as calculated by the Bureau of Labor Statistics. 

The Pennsylvania malpractice insurance market, like the California market and other markets in 
some other states, distinguishes premiums based on the location of the physician. Different 
locations can have different experiences. For instance, physicians (internists, general surgeons, 
and obstetrician/ gynecologists) insured by the Pennsylvania Medical Society Liability Insurance 

.
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Company, over the 2000 to 2009 time period, experienced average increases of 7.6% per year in 
Philadelphia and 8.5% in Pittsburgh.63 While the California, Minnesota, and Pennsylvania 
experiences are indicative of the variations across localities and specialties, it is difficult to 
generalize across states, given each state’s unique experiences.  

While Medicare providers do not receive a separate payment from Medicare for their malpractice 
insurance costs, Medicare pays its proportionate share of each Medicare provider’s malpractice 
insurance premium as a part of each Medicare payment for services rendered. While the exact 
amount paid to physicians for each service varies by geographic location and the risk associated 
with the service being provided, on average 3.9% of the physician fee is designated to reimburse 
physicians for the cost of their medical malpractice insurance.64 MedPAC (the Medicare Payment 
Advisory Commission) reported that Medicare payments to physicians under the Part B fee 
schedule totaled $64 billion in 2009, of which roughly $2.5 billion was for malpractice 
coverage.65  

Cost of Defensive Medicine 
There are various definitions of defensive medicine and a wide range of dollar estimates of the 
cost of defensive medicine. The Congressional Budget Office (CBO) reported that “recent 
literature generally uses defensive medicine only to refer to those extra tests and procedures 
undertaken out of fear of liability.”66 Physician surveys of defensive medicine, some of which use 
broader definitions of defensive medicine, often generate different results. For instance, a recent 
survey of orthopedic surgeons in Pennsylvania found that one in five tests were conducted for 
defensive reasons and that surgeons who had been sued in the past were more likely to order such 
tests.67 Another survey conducted by Gallup and commissioned by Jackson Health care concluded 
that the costs of defensive medicine could be as high as $650 billion to $850 billion per year.68  

                                                
63 Some states have statewide premiums, whereas insurers in other states set premiums geographically and often by 
county. In Pennsylvania, these percentage increases do not include physician funding of the MCARE program enacted 
in 2002 to compensate individuals injured by medical malpractice. 
64 For a discussion of how the Centers for Medicare & Medicaid Services calculates the malpractice RVU (relative 
value units) attached to services, see https://www.cms.gov/PhysicianFeeSched/Downloads/MP-RVU-
Report_v11_508v5.pdf/. The 2011 Medicare Physician Fee Schedule provides for the 3.9% figure. See Department of 
Health and Human Services, “42 CFR Parts 405, 409, 410 et al. Medicare Program; Payment Policies Under the 
Physician Fee Schedule and Other Revisions to Part B for CY 2011; Final Rule,” 75 Federal Register 73260, 
November 29, 2010.  
65 http://www.medpac.gov/documents/MedPAC_Payment_Basics_10_Physician.pdf. CMS periodically surveys 
medical malpractice carriers and updates the payments to reflect the then current premiums and mix of providers 
performing particular services (https://www.cms.gov/PhysicianFeeSched/Downloads/MP-RVU-
Report_v11_508v5.pdf.). The latest update was implemented in 2010. Similarly, the Medicare Inpatient Prospective 
Payment System (IPPS) payment rates to hospitals are adjusted annually to reflect changes in the goods and services 
hospitals purchase to provide patient care, including medical malpractice insurance, as estimated by changes in the 
CMS professional liability insurance premium index. 
66 Congressional Budget Office, Medical Malpractice Tort Limits and Health Care Spending, Background Paper, 
Washington, DC, April 2006, http://www.cbo.gov/ftpdocs/71xx/doc7174/04-28-MedicalMalpractice.pdf. 
67 Marilynn Marchione, “Study: Doctors order tests out of fear of lawsuits,” The Washington Post, February 16, 2010, 
http://www.washingtonpost.com/wp-dyn/content/article/2011/02/16/AR2011021604384_pf.html. 
68 http://www.jacksonhealthcare.com/healthcare-research/healthcare-costs-defensive-medicine-study.aspx. Also see 
Statement of Stuart L. Weinstein, M.D., U.S. Congress, House Committee on the Judiciary, hearing on the Subject of 
Medical Malpractice Reform: Cutting Costs, Spurring Investment, Creating Jobs, 112th Cong., 1st sess., January 20, 
2011, p. http://judiciary.house.gov/hearings/pdf/Weinstein01202011.PDF. 

(continued...) 
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The most recent academic studies suggest a lower dollar estimate for the cost of defensive 
medicine. One recent study in Health Affairs addressed the cost of defensive medicine, and 
another study addressed whether tort reform would lower health care costs by reducing defensive 
medicine. In the first study, the authors estimated that the total costs of defensive medicine in 
2008 were $45.6 billion—a figure not widely different from the less than the 2% of health care 
spending number used by the CBO.69 Moreover, as the article notes, some of these medical 
services, while motivated by a desire to avoid liability, may actually be beneficial. These benefits, 
along with any benefit associated with deterrence generally from the tort system, are not included 
to produce a net cost.  

In a second study in Health Affairs, the authors used claims from more than 35 million episodes 
across 30 states to examine the tests and procedures ordered in 35 clinical specialties to see if 
malpractice reforms would reduce health care costs.70 This study concluded that while “defensive 
medicine practices exist and are widespread … their impact on medical care costs is small and 
that a 30% reduction in malpractice premiums would reduce medical costs by only 0.4 percent.” 
This study noted that their results were similar to other studies and the CBO. Other studies also 
suggest that malpractice suits have a relatively short-term effect on physician practice patterns.71 

From these studies, it can be generally concluded that while the dollars spent on defensive 
medicine do not appear to be insignificant and the health care system would benefit from saving 
some of these costs, the total impact of reducing defensive medicine on total health care 
expenditures may be relatively small.  

Efficiency 
Although one goal of the tort system is to promote efficiency by properly allocating the costs of 
injuries (so responsible parties face the proper set of economic incentives), there are several 
dimensions of efficiency on which tort system can be assessed: (1) time to resolve cases, (2) the 
costs of lawsuits, and (3) whether the system correctly identifies meritorious from non-
meritorious suits. Faster resolution of cases means that injured parties are more promptly made 
whole by the legal system; reduced costs means that injured parties receive more of the 
compensation paid; and correctly identifying injured parties and properly compensating them 
reduces the administrative overhead of using the tort system to make these determinations.  

The first dimension to consider is the time taken to resolve cases. Ideally, resolutions that 
occurred more quickly would be more efficient. In the state of Washington, where good statistics 
are available, one-third of medical malpractice claims are settled within a year, but some 8.2% of 
cases extended for more than seven years.72 Others report that the average time between injury 

                                                             

(...continued) 
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and resolution was five years and that one-third of claims took six or more years to resolve.73 
Although shorter times to resolution would be desirable to achieve efficiency, evidence suggests 
that some reforms, such as caps, may actually create incentives for insurers to delay settlement 
because their expected loss is capped.74  

A second dimension for assessing efficiency is the costs associated with resolving a claim. It is 
often assumed that the medical malpractice system is inefficient since attorneys, experts, and 
insurance companies each have their hand in the process and each taking a share of any 
compensation. One 2006 study estimated that costs (both contingent fees and defense—a measure 
of systemic overhead) consumed 54% of the compensation paid to plaintiffs in a sample of 
resolved claims.75 The CBO concluded that caps on contingent attorneys’ fees would reduce 
nuisance suits (see below) but make it harder for poor plaintiffs to find legal representation to 
advance legitimate claims.76 Moreover, these calculations of cost do not take into account how the 
tort system may potentially deter risky behavior. 

Another indicator of efficiency is whether the tort system and health care system are equipped to 
deal with individuals who frivolously bring suits without merit.77 The argument often advanced 
by the legal community is that because attorneys in these cases are most often retained on a 
contingency fee, they have a strong incentive to screen cases and pursue only those that are most 
likely to be meritorious. One review of the literature found that attorneys tend to reject 70% to 
97% of all individuals who present with a medical malpractice claim.78  

The same study also reviewed the literature analyzing whether the “right people received the right 
award”(i.e., were those who were truly injured more likely to be properly compensated and were 
those whose injuries were questionable less likely to be compensated). Here, the academic 
literature is in near universal agreement: “the merits of a claim are the best predictor of the 
likelihood of payment and the amount received,” even though there may be both legal and 
medical errors in paying undeserving individuals.79 For instance, one major study of closed 
insurance claims found that injured and non-injured individuals were properly compensated in a 
collective total of 73% of the cases. When an error was made, it was 1.6 times more likely that an 
injured individual would not receive compensation than it was that a non-injured individual 
would receive compensation. However, the amount a non-injured individual received when 
compensated in error was almost half that received by those truly injured.80 

                                                
73 David M. Studdert, Michelle M. Mello, and Atul A. Gawande, et al., “Claims, Errors, and Compensation Payments 
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Journal of Health Politics, Policy and Law, vol. 32, no. 5 (October 2007), pp. 843-865. 
75 David M. Studdert, Michelle M. Mello, and Atul A. Gawande, et al., “Claims, Errors, and Compensation Payments 
in Medical Malpractice Litigation,” The New England Journal of Medicine, vol. 354, no. 19 (May 11, 2006). 
76 Congressional Budget Office, The Economics of U.S. Tort Liability: A Primer, October 2003, p. 28, available at, 
http://www.cbo.gov/ftpdocs/46xx/doc4641/10-22-TortReform-Study.pdf. 
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Vanderbilt Law Review, vol. 59, no. 4 (2006), pp. 1085-1135. 
79 David A. Hyman and Charles Silver, “Medical Malpractice Litigation and Tort Reform: It’s the Incentives, Stupid,” 
Vanderbilt Law Review, vol. 59, no. 4 (2006), p. 1100. 
80 Hyman and Silver, 2006, p.1100 citing David M. Studdert, Michelle M. Mello, and Atul A. Gawande, et al., “Claims, 
Errors, and Compensation Payments in Medical Malpractice Litigation,” The New England Journal of Medicine, vol. 
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Physicians’ Perspectives on Malpractice and 
the Randomness of Suits 
Physicians and their insurance companies typically are the key groups that advocate for 
malpractice reforms. A recent national survey of physicians found “high levels of concern about 
the risk of malpractice litigation among physicians across a range of specialties, practice settings, 
and geographic areas and even among physicians practicing in relatively low risk 
environments.”81 Moreover, the study found that “physicians’ assessment of their risk is driven 
less by the true risk of malpractice claims or the cost of malpractice insurance, and more by the 
perceived arbitrary, unfair, and adversarial aspects of the tort process—which most traditional 
state reform efforts do not address.”82 The study concluded that “[p]hysicians tend to view 
lawsuits as random events, unpredictable and uncontrollable, because they are not viewed as 
related to the quality of care provided.”83  

With respect to randomness, given that most individuals injured do not sue, some providers may 
perceive that being sued is part of a random process drawing from the pool of injured individuals. 
Second, because defendants appear to win most cases, it is often perceived that being sued is 
independent of any actual negligence. In support of the non-randomness of suits, there is evidence 
that there are certain “claims-prone” physicians.84 Moreover, if medical malpractice suits were 
truly random, they would have been independent of preventable injuries. However, a 2010 Rand 
Corporation study of malpractice in California found that a reduction of in-hospital events 
associated with the occurrence of preventable injuries during care (patient safety indicator, or PSI, 
events) was strongly associated with a reduction in the number of medical malpractice suits; 
fluctuations in such events over time are associated with fluctuations in malpractice claims.85 In 
fact, three-fourths of the variation in annual malpractice claims is explained by changes in PSI 
events. These findings held even when researchers looked at subgroups of physicians such as 
specialists, surgeons, and OB-GYNs. The Rand study concluded that “to the extent that improved 
safety performance can be shown to have a demonstrable impact on malpractice claims, [this] 
offers another focal point for policymakers in seeking to address the malpractice crisis.”86 
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Reform Efforts 
While there are numerous legislative proposals for reforming medical liability, most of the state 
efforts and most current proposed federal legislation involve, either singularly or in combination, 
caps on noneconomic damages, caps on punitive damages, shorter statute of limitations, changes 
to joint and several liability, changes to the collateral source rule, enterprise liability, and safe 
harbors. Each of these are discussed below.  

Caps on Noneconomic Damages 
As described in Text Box 2Text Box 2Text Box 2Text Box 2, noneconomic damages are typically 
awarded to make an individual whole. Noneconomic damages seek to compensate the injured 
party for the non-monetary losses, but losses nonetheless, such as pain and suffering; loss of a 
spouse, child, or partner; or disfigurement.  

The Physician Insurers Association of America (PIAA) identified 23 states as having a cap on 
noneconomic damages and an additional 5 states as having a cap on total damages in medical 
malpractice lawsuits as of November 2010.87 State caps on noneconomic damages range from 
$250,000 to a maximum of $1.5 million. Some states, but not all, index the capped amount for 
inflation.  

The foremost practical argument in favor of caps on noneconomic damages is that they lower the 
total value of any particular award, lower insurers’ costs, and ultimately malpractice premiums.88 
In addition, there are several theoretical reasons to either cap or otherwise limit noneconomic 
damages.89 First, noneconomic damages are difficult to estimate either because the loss cannot 
easily be monetarized (e.g., value of scaring or loss of consortium [a loss of the benefits of family 
relationships due to an injury by a tortfeasor]), or they are speculative (mental anguish). Second, 
individuals generally do not insure themselves against noneconomic losses, and therefore it may 
not be reasonable for tortfeasors to be liable for these losses. For instance, many parents do not 
buy life insurance on their children’s lives to insure the parents for the non-monetary damages 
associated with the loss of a child. Rather, when parents do buy insurance, the amount is 
generally small and often reflects the economic costs associated with a funeral.  

Conversely, there are several arguments that are made against caps on noneconomic damages in 
medical malpractice lawsuits. First, it is asserted that caps on noneconomic damages in medical 
malpractice lawsuits may violate state and federal constitutional rights to equal protection by 

                                                
87 Physician Insurers Association of America, State Enactments of Selected Health Care Liability Reforms, Rockville, 
MD, November 1, 2010. See also the National Conference of State Legislatures’ state summary of medical malpractice 
laws at http://www.ncsl.org/default.aspx?tabid=18516.  
88 Catherine M. Sharkley, “Caps and the Construction of Damages in Medical Malpractice Cases,” in Medical 
Malpractice and the U.S. Health Care System, ed. William M. Sage and Roger Kersh (New York: Cambridge 
University Press, 2006), pp. 154-172. 
89 Some states, such as Texas, cap noneconomic damages at a dollar amount per claimant ($250,000);some states cap 
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(for instance, in 2010 South Carolina capped damages per provider at $397,175 and any total to $1.191 million). Some 
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treating different litigants differently.90 For instance, if two litigants have identical injuries and 
one set of injuries is caused by professional negligence of a medical provider and the second is 
caused by the negligence of someone other than a medical provider, the cap on noneconomic 
damages in a medical malpractice suit would result in a lower award for the litigant injured by the 
medical provider. A second argument is that caps on noneconomic damages unfairly burden 
women, children, and the poor who receive lower awards because their economic losses are 
generally less due to their limited incomes and earnings potential.91 A third argument made 
against caps on noneconomic damages is that they create the wrong sets of incentives by 
encouraging an underinvestment in safe practices.  

Research studies of the actual impact of caps on noneconomic damages suggest a mixed result. 
Some studies show caps on noneconomic damages reduce total awards, while other studies show 
that caps actually increase total awards because juries tend to find greater economic damages 
when faced with caps on noneconomic damages.92  

There is similarly a varied literature with respect to the effect of noneconomic damage caps on 
health care expenditures, premiums, access to physicians, and physician supply. With respect to 
expenditures, the CBO has concluded that the “weight of empirical evidence now demonstrates a 
link between tort reform and the use of health care services—reducing national health care 
spending in response to a package of proposals, including caps on noneconomic damages, 
punitive damages and other reforms, by roughly 0.5 percent.”93 However, as the CBO noted, 
these savings are not without consequences, as some studies have found that overall national 
mortality would increase by 0.2%. 

While caps on noneconomic damages reduce malpractice premiums, the impact varies, with 
studies showing reductions of between 6% and 25%.94 However, the CBO concluded that the 
reduction in total national premiums would be approximately 10% if caps and other reforms were 
implemented.95  

With respect to access to care, several studies of caps on noneconomic damages found that caps 
on liability improved access to physicians and that unlimited liability reduced access. For 
instance, one study found that caps encouraged physicians to work more hours, which has the 
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there may be a differential impact on some high-risk specialties. See Jonathan Klick and Thomas Stratmann, “Medical 
Malpractice Reform and Physicians In High-Risk Specialties,” Journal of Legal Studies, vol. 36 (June 2007), pp. S121-
S142. 

.



Medical Malpractice: Background and Examination of the Issues Before Congress 
 

Congressional Research Service 22 

impact of improving access to care;96 another study found that increased driving distances and 
waiting times were associated with professional liability costs generally. For example, in high-
risk counties surrounding Philadelphia, as malpractice premiums increased, physicians sought to 
manage their exposure by avoiding higher-risk patients. As a result, more patients switched 
physicians and consolidation of some high-risk specialty practices increased, leading to longer 
driving times for patients.97 As noted below, caps on damages is also expected to improve access 
to care in rural areas by increasing the supply of physicians in those areas.  

With respect to physician supply, again studies find mixed results. One study, examining the 
impact of all caps, found that caps had no significant effect on physician supply for most 
Americans but did increase the supply of physicians in rural areas.98 Another study, examining the 
medical malpractice crisis in Pennsylvania found that while “claims of a physician exodus from 
Pennsylvania due to rising liability costs are overstated ... physicians are adjusting to liability by 
consolidating, adjusting patient mix, among other things, and that the impacts are greatest among 
specialist providers.”99 Interestingly, a recent Rand Corporation working paper found that “a 
favorable malpractice reform environment in a given state appears to attract riskier physicians to 
practice medicine there and that while local reform could lower malpractice costs they could also 
increase the exposure of patients in the area to risk. A logical consequence of this research is that 
national reform would lower costs in all areas but have no negative effect on the total risk that 
patients faced.”100 

The 2010 MedPAC study, which studied a variety of proposed medical malpractice reforms, 
concluded that the states have the most experience with caps on damages. Thus far, the evidence 
and literature strongly suggest that the impact of caps can best be characterized as mixed, with the 
overall impact modest in constraining malpractice premiums generally.101 

Cap on Punitive Damages 
As noted in Text Box 2, “[p]unitive damages are damages, other than compensatory or nominal 
damages, awarded against a defendant to punish him or her for outrageous conduct and to deter 
the defendant and others similarly situated from engaging in such conduct in the future.”102 A 
recent 50-state survey revealed that 10 states prohibit punitive damages either under state 
constitutions or state common law, 24 states enacted limits on punitive damages since 1985, and 2 
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states—Alabama and Ohio—overturned caps as unconstitutional.103 Second, punitive damage 
awards in medical malpractice cases are rare—with one study finding punitive damage awards in 
just 2.52% of cases that ended with judicial determinations.104 Even though an award of punitive 
damage is rare, claims for punitive damages are likely to be particularly disturbing to a defendant-
physician because they allege outrageous behavior and in some states professional liability 
insurance does not cover punitive damages. 

There are mixed empirical findings regarding the impact of caps on punitive damages. One study 
found that states that prohibited punitive damages had 8% lower premiums as compared to other 
states. While this study found that caps generally lowered premiums (by 11% to 17%), there was 
no significant relationship between caps or prohibitions on punitive damages and losses or earned 
premiums.105 Thus, it seems that any impact that a cap on punitive damages would have on 
premiums may be minimal, given the infrequency of such awards.  

Shorter Statute of Limitations 
All states have statute of limitation rules, many of which were amended, and shortened, since the 
early 1970s in response to medical malpractice concerns. Some states, such as Idaho, adopt a 
general two-year statute of limitations for medical malpractice but toll, or extend the time 
limitation, if the claim is based on a foreign object left in the body, in which case a suit must be 
brought either within two-years or one-year following discovery, whichever is later.106 
Mississippi, for example, has a relatively long statute of limitations that requires a suit be brought 
within seven years of occurrence or two years from discovery.107  

The length of the statute of limitations is important because most medical malpractice insurance 
that is written is claims-made insurance, whereby the insured is covered by his or her insurer, 
who provides coverage on the date the insured becomes aware of the claim against them during 
the policy period.108 A physician who is insured by the same insurance carrier is generally 
protected against claims going back to the date the policy first became effective. If a policy is not 
renewed, the physician is covered up to the date the policy terminates. In addition, insurers 
generally offer what is called tail insurance to physicians to cover any claims that arise after they 
retire. A shorter statute of limitations should allow insurers to limit their potential losses due to 
claims and “more accurately account and reserve for any potential claims.” A longer statute of 
limitation would generally favor claimants.  

The MedPAC evaluation of malpractice reform options reviewed the literature on shortening the 
statute of limitations and concluded that 
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105 Kenneth E. Thorpe, “The Medical Malpractice ‘Crisis’: Recent Trends And The Impact Of State Tort Reforms,” 
Health Affairs, January 21, 2004, pp. W4-W20. 
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[t]he weight of the evidence suggests that this reform does not significantly affect claims 
payouts, defensive medicine, or physician supply. A limited amount of evidence suggests a 
beneficial effect on liability premiums. The evidence on claim frequency is equivocal. The 
evidence concerning overhead costs and quality of care is too limited to ground firm 
conclusions.109 

Theoretically, one would expect that shorter statute of limitation periods would reduce the 
number of claims and the reduction in the number of claims should reduce premiums. Given that 
many states have already enacted or reformed their statutes of limitations for medical malpractice 
cases, it is unknown what additional effect, if any, a national standard might have going forward.  

Changes to Joint and Several Liability 
As noted in Text Box 2, the principle of joint and several liability allows a claimant to recover the 
entire amount of a damage award from any of the parties found to be responsible for an injury, 
regardless of each party’s degree of responsibility for that injury. The CBO reports that as of 
2003, 35 states had either modified or eliminated the doctrine of joint and several liability.110  

The MedPAC study concluded that 

[t]here is a good evidence base regarding the effects of joint and several liability reform. 
Although research findings are somewhat mixed, on balance, the evidence suggests that it 
has no significant effect on claims payouts, defense costs, liability insurance premiums, 
physician supply, or quality of care. It may be associated with lower health insurance 
premiums. The evidence concerning the effect on claim frequency and defensive medicine is 
equivocal.111 

In some states, the doctrine of joint and several liability has been modified in some manner, so 
that defendants are responsible for only their share of the injury.112 

Changes to the Collateral Source Rule 
As noted earlier, the collateral source rule is the common-law rule that allows an injured party to 
recover damages from the defendant even if he or she is also entitled to receive them from a third 
party. Over the past 35 years, states have been particularly active in modifying the collateral 
source rule. As of the end of 2010, 19 states have altered the rule to require mandatory setoffs,113 
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while other states have varying rules governing the admissibility of evidence regarding collateral 
sources and subrogation of claims.114 Medicare and Medicaid maintain a right to subrogate 
payments that the federal government has made on behalf of individuals covered by these 
programs and injured by someone else. At least five states (Georgia, Kansas, Kentucky, New 
Hampshire, and Wisconsin) have had their collateral source rule changes declared 
unconstitutional or nullified by their states’ supreme courts.115 

The 2010 MedPAC study concluded that reforms of the collateral source rule “[do] not 
significantly affect claim frequency, claims payouts, overhead costs, liability insurance premiums, 
defensive medicine, physician supply, or patient outcomes. It may reduce health insurance 
premiums.”116 

Enterprise Insurance or Enterprise Liability 
A newer proposal to address medical liability is enterprise liability, which would make the 
enterprise rather than providers liable for any negligence, because “[e]nterprise insurance would 
obligate hospitals and similar organizations to provide insurance covering all liabilities arising out 
of services performed, or to be performed, in their facilities.”117 The presumption is that the 
incentives on the part of the enterprise are stronger.  

This concept may be increasingly attractive, given that more and more physicians are employed 
by hospitals, a trend that may accelerate with any widespread rollout of accountable care 
organizations.118 The American Hospital Association reports that hospitals currently employ some 
200,000 physicians and that many more are employed in group practices.119 Moreover, it is 
estimated that 80% of medical treatment of injuries take place in hospitals.120 

An enterprise insurance system would continue the current medical malpractice insurance system 
but shift financial responsibility to the employing enterprise. Such a system would create a 
greater incentive for the enterprise to police providers because its insurance costs (either in 
premiums or through self-insurance) are directly a function of actual claims, as hospitals are more 
likely to be experience rated than physicians. Hospitals and larger entities such as health plans 
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and group practices also are perhaps better positioned to deal with premium cycles and to self-
insure because they have a larger risk pool to draw from and greater access to capital. 
Furthermore, it is thought that enterprise insurance may be a better tool to encourage quality 
improvements that require coordination across the care delivery system and reduce the tendency 
of providers to engage in defensive medicine. Moreover, physicians may welcome an 
intermediary between themselves and potential personal liability.  

Safe Harbors 
While physicians may practice medicine in the belief that they are complying with current 
standards of care, the actual requirements can be uncertain, changing, vague, or even disputed and 
are only established under the tort system after the fact with a judicial determination.121 Clinical 
practice guidelines could specify the appropriate treatment for specific conditions, sets of 
symptoms, or preventive care goals and could be evidence of the legal standard of care in medical 
malpractice suits. Although not yet realized on a permanent basis, the idea of safe harbors has 
long been in existence. Twenty years ago it was written that  

[p]ractice guidelines—systematic, scientifically derived statement of appropriate measures to 
be taken by physicians in the diagnosis and treatment of disease—are widely viewed as a 
potential panacea for many of the health care industry’s most pressing problems. In addition 
to helping physicians obtain better medical results for their patients, practice guidelines are 
expected to give public and private financers of health services better tools with which to 
resist paying for, and thus discourage, inappropriate care. They are also being viewed 
hopefully as a way to ameliorate the problems associated with the law governing medical 
malpractice.122 

Developing safe harbors, or clinical guidelines, has been controversial because numerous design 
features need to be considered including, among other things:  

• Who is to develop the guidelines and how are they to be paid for?  

• How is a court to reconcile potentially competing sets of guidelines? 

• Should guidelines incorporate cost considerations? 

• How specific should guidelines be?  

• Should guidelines be national or should they reflect local practice? 

• Who is to decide whether a particular guideline is applicable to a particular 
case? 

• Must physicians participate in any safe harbor scheme? 

• Is adherence to the guideline an absolute defense? 

                                                
121 See Havighurst, 1991, p.96 and James F. Blumstein, Medical Malpractice Standard-Setting: Developing 
Malpractice “Safe Harbors”as a New Role for QIOs?, Vanderbilt University Law School Public Law and Legal 
Theory Working Paper Number 06-08, Nashville, TN, April 2006, pp. 1-42, http://papers.ssrn.com/sol3/papers.cfm?
abstract_id=899321. 
122 Clark C. Havighurst, “Practice Guidelines as Legal Standards Governing Physician Liability,” Law and 
Contemporary Problems, vol. 54, no. 2 (Spring 1991), pp. 87-117. 
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• Is failure to adhere to a guideline negligence or just evidence of potential 
negligence? 

• How will guidelines be updated to reflect new technology and best practice? 

Thus, with these questions, both lawyers and doctors share concerns with a safe harbors 
approach. For instance, a prominent attorney-scholar on medical malpractice wrote:  

... there exists such heterogeneity of opinion among physicians as to proper care that it 
cannot be said that a single custom truly exists. The highly differentiated nature of medical 
problems and the differing rates at which physicians are willing to accept new technologies 
and treatment modalities into their practices are cited as sources of this heterogeneity.123  

Similarly, a physician-scholar of the Harvard Medical School wrote:  

... most guidelines, regardless of their source, are little more than general advice, applicable 
only under certain clinical circumstances and subject to modification by many possible 
medical complications, both of which the physician must determine for each patient. 
Guidelines are also constantly subject to revision as new evidence and new therapies emerge. 
So the application of even the best and most authoritative guidelines is far from 
straightforward. Medical judgment is always needed.124 

If these experts are correct, even with a guidelines regime, there may still remain a significant 
number of malpractice cases brought where there are questions about either the applicability of 
particular guidelines or the physician’s exercise of his or her judgment.  

State vs. Federal Standards  
There is a debate as to whether states should pursue reform efforts as they see fit or whether it 
would be better to have uniform standard to address what some argue is a national problem. 
Similar to other federal standards, (such as HIPAA—Health Insurance Portability and 
Accountability Act of 1996, P.L. 104-191), states would still have some flexibility. The division 
of opinion touches both on issues of states’ rights and the appropriate reach of federal power, 
among other things.  

Arguments in Favor of State-Led Standards 
Arguments in favor of state-led standards include (1) tort law is a traditional area of state law, (2) 
medical malpractice reform is outside of the scope of the Commerce Clause of the Constitution, 
and (3) states are the more natural and appropriate laboratory for testing the implications of 
alternative reform efforts.  

                                                
123 Michelle M. Mello, “Of Swords and Shields: The Role of Clinical Practice Guidelines in Medical Malpractice 
Litigation,” University of Pennsylvania Law Review, vol. 149, no. 3 (January 2001), pp. 645-710. 
124 Arnold S. Relman, “Medical Guidelines and Malpractice,” The New York Times, October 22, 2010 (letter by Mr. 
Relman in response to op-ed by Peter Orszag), available at, http://www.nytimes.com/2010/10/23/opinion/
l23orszag.html. 
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Traditional Area of State Law  

Tort law is historically based on state common and state statutory law. In Erie Railroad v. 
Tompkins,125 the Supreme Court held that “there is no federal general common law.” Moreover, 
the Court held that 

[e]xcept in matters governed by the Federal Constitution or by Acts of Congress, the law to 
be applied in any case is the law of the State.... There is no federal general common law. 
Congress has no power to declare substantive rules of common law applicable in a State 
whether they be local in their nature or “general,” be they commercial law or a part of the 
law of torts.... 126 

As the Cato Institute has written with respect to tort law reform, “[o]ur federal government is one 
of limited and enumerated powers. The making of tort law is not one of those powers. Thus, 
Congress must defer to state and local government.”127  

Constitutional Issues 

For some, there may be a constitutional concern whether Congress has the authority to make tort 
law under the Commerce Clause of the Constitution.128 With respect to federalizing tort law, “the 
specific issue is whether the developments in the common law and state statutory law are a barrier 
to interstate commerce or are merely a burden on all commerce.”129 William Niskanen, now 
chairman emeritus of the Cato Institute, concluded:130  

The cost of tort law is a burden on all commerce in a state, but it is not a specific burden to 
commerce among the states. The effects are more like those of a retail sales tax on all 
products sold in a state than of a differential tariff on products imported from another state. 
The average effective liability tax rate is probably around 2.5 percent, but the effective rates 
differ substantially by product and by state. There is ample evidence that courts favor in-state 
plaintiffs over out-of-state defendants, but there is no evidence (to my knowledge) that the 
courts favor in-state defendants over out-of-state defendants. In the absence of evidence of 
relative discrimination against out-of-state defendants, there is no basis for considering the 
cost of tort law to be a litigation tariff. The tort law or sales tax in a state may be unduly 
burdensome on commerce in that state, but that should not be sufficient basis for federal 
measures to harmonize either tort law or sales taxes.  

It is likely that the scope of the Commerce Clause will be further clarified when and if one of the 
several challenges to the Patient Protection and Affordable Care Act, P.L. 111-148 as amended, 
reaches the Supreme Court.131 

                                                
125 304 U.S. 64 (1938). 
126 Ibid. at 78. 
127 Cato Institute, Cato Handbook for Congress: Policy Recommendations for the 106th Congress , Washington, DC, 
1999, http://www.cato.org/pubs/handbook/hb106/hb106-29.pdf. 
128 U.S. Const., art I, § 8, cl. 3.  
129 William A. Niskanen, “Do Not Federalize Tort Law,” Regulation, vol. 4 (1995), pp. 34-37. 
130 Ibid. at 35. 
131 CRS Report R40725, Requiring Individuals to Obtain Health Insurance: A Constitutional Analysis, by Jennifer 
Staman et al. 
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States as Laboratories 

In New State Ice Co. v. Liebmann,132 Justice Brandeis described the U.S. federal system as one in 
which the states “serve as a laboratory; and try novel social and economic experiments without 
risk to the rest of the country.” As seen above, the states have been very active over the past 30 
years testing numerous novel proposals. For instance, many states have capped noneconomic 
damages, changed their statute of limitations, limited attorneys fees, or modified the collateral 
source rule.133 In addition to these more broadly debated ideas, some states have tried new ideas 
that are beyond those traditionally proposed. For instance, four states—Minnesota, Maine, 
Florida, and Vermont—conducted experiments with guidelines and safe harbors in the 1990s. No 
state adopted these short-term experiments permanently. “About 20 states currently have 
prescreening panels, which review potential cases at an early stage, for medical malpractice 
claims while 7 others experimented with prescreening panels and either repealed them or had 
them overturned by their courts.”134  

One argument in favor of leaving states in charge is that the practice of medicine generally does 
not cross state lines and that states have traditionally regulated health care providers, physicians, 
dentists, nurses and allied health professionals, hospitals, and insurers.135 Therefore, neither 
providers nor insurers have to conform to multiple state liability rules, and the rules that they are 
subject to are generally the product of established law.136 

Judge Posner, of the U.S. Court of Appeals for the Seventh Circuit, has noted that “states have 
adopted or are seriously considering adopting the kind of caps being advocated in Congress” and 
that “federal legislation would simply stifle state experimentation with different methods for 
regulating physicians and prevent us from learning which is best.”137 

Arguments in Favor of Federal-Led Standards 
There are several arguments in support of federal-led standards efforts, including (1) the federal 
government pays for a significant amount of the health care delivered in the country, including a 
portion of the malpractice premiums paid by Medicare providers (discussed above), and (2) 
medical malpractice litigation sufficiently touches interstate commerce that Congress can 
regulate.  

                                                
132 285 U.S. 262, 311 (1932). 
133 CRS Report R41661, Medical Malpractice Liability Reform: Legal Issues and 50-State Surveys on Tort Reform 
Proposals, by Vivian S. Chu. 
134 Michelle M. Mello and Allen Kachalia, Evaluation of Options for Medical Malpractice System Reform, Medicare 
Payments Advisory Commission, 10-2, Washington, DC, April 2010, p. 5, available at, http://www.medpac.gov/
documents/Apr10_MedicalMalpractice_CONTRACTOR.pdf. 
135 The federal government in many instances engages state agencies to survey nursing homes and hospitals for 
participation in the Medicare and Medicaid programs. Similarly, Medicare requires physicians to be state licensed.  
136 Abigail R. Moncrieff, “Federalization Snowballs: The Need for National Action in Medical Malpractice Reform,” 
Columbia Law Review, vol. 109 (2009), p. 859.  
137  The Becker-Posner Blog, “Tort Reform - Posner,” press release, January 16, 2005, http://www.becker-posner-
blog.com/2005/01/tort-reform—posner.html. 
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The Federal Government Is Disproportionately Affected 

One argument is that state policies create externalities that are principally borne by the federal 
government.  

As ... the federal government was directly responsible, through Medicare, Medicaid, and a 
handful of other programs, for about 30 percent of nationwide health care spending (in 2006) 
... the federal government thus pays directly for one-third of a state’s health care 
consumption, including one-third of malpractice induced inefficient utilization (both 
“defensive medicine” and follow-up care after injury. Additionally, because the federal tax 
code subsidizes private health care spending, most significantly through the targeted tax 
exemption for employer-sponsored insurance, a portion of even state-created private costs 
become federal public costs in the form of lost tax revenue ... The federal government, thus, 
should intervene in malpractice reform because the federal government is the only institution 
that fully internalizes the cost-benefit tradeoffs of malpractice policy. 138 

While the federal government is responsible for a substantial share of health care expenditures in 
the United States,139 the licensing and regulation of health care providers, physicians, dentists, 
nurses and allied health professionals, hospitals, and insurers has generally been a state 
function.140  

Constitutional Issues 

A second argument is that Congress, under the Commerce Clause, has the power to regulate 
medical malpractice because it touches interstate commerce since “physicians are forced to move 
from one state to another, or retire from practice altogether (thus removing their services from the 
stream of interstate commerce).”141 An additional rationale for federal intervention, perhaps on 
weaker constitutional grounds, is simply that medical malpractice is a national problem and 
requires a national solution.142  

                                                
138 Abigail R. Moncrieff, “Federalization Snowballs: The Need for National Action in Medical Malpractice Reform,” 
Columbia Law Review, vol. 109 (2009), pp. 844-892; See also Michael I. Krauss, The Tort of Medical Malpractice: Is 
it Time for Law Reform in North Carolina, John Locke Foundation, Raleigh, NC, October 2004, pp. 1-30, 
http://www.johnlocke.org/acrobat/policyReports/tort_of_medical_malpractice.pdf. 
139 The federal government’s share is actually likely to be more than the 30 percent estimated by Moncrieff once one 
includes federal purchases of insurance and health care for its employees through the Federal Employees Health 
Benefits Program, the Department of Defense, and the Department of Veterans Affairs.  
140 The federal government in some instances engages state agencies to survey nursing homes and hospitals for 
participation in the Medicare and Medicaid programs. Similarly, Medicare requires physicians to be state licensed.  
141 Michael I. Krauss, The Tort of Medical Malpractice: Is it Time for Law Reform in North Carolina, John Locke 
Foundation, Raleigh, NC, October 2004, pp. 1-30, http://www.johnlocke.org/acrobat/policyReports/
tort_of_medical_malpractice.pdf. 
142 Krauss, citing White House, Press Release, President Proposes Major Reforms to Address Medical Liability Crisis, 
July 25, 2002. While federal tort reform legislation applicable to particular intrastate torts that arguably do not 
substantially affect interstate commerce would likely be unconstitutional, the same could not be said with respect to 
torts that substantially affect commerce. In Gonzales v. Raich, 545 U.S. 1 (2005), the Supreme Court upheld the 
application of a federal statute prohibiting the manufacture and possession of marijuana to the intrastate cultivation and 
use of marijuana for medicinal purposes, because there was a rational basis for concluding that “taken in the aggregate, 
[such activity] substantially affect[s] interstate commerce.” Ibid at 22. This decision appears to support Congress’s 
power to regulate medical malpractice, because it would be rational to conclude that litigation concerning this activity 
substantially affects interstate commerce.  
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The Connection Between Quality and Malpractice: 
The Experience of Anesthesiologists and Others 
The American Society of Anesthesiologists (ASA) reports that real malpractice premiums for 
anesthesiologists declined from $36,224 in 1985 (in 2008 dollars) to $21,480 in 2009 (in 2008 
dollars), or slightly more than 40% in real terms in 25 years.143 As discussed below, this decline in 
malpractice premiums on the part of anesthesiologists provides some evidence of the connection 
between patterns of care, quality improvement, and malpractice premiums.  

Beginning in 1985, the ASA started the Closed Claims Project in response to rising medical 
malpractice premiums, too many claims, and difficulties procuring insurance.144 Even in the 
1980s, patient deaths were 1 in 5,000 cases and the profession recognized that to permanently 
address the problem, it needed to identify causes of loss and improve patient safety. The project 
involved in part looking at closed claims to see what practices where causing liability and then 
developing new methods to improve the safety of anesthesiology. By 2005, the death rate from 
anesthesiology had declined to less than 1 in 200,000 cases.  

As the Wall Street Journal reported:145  

According to recent study conducted by Public Citizen, anesthesiologists in 1972 accounted 
for 7.9% of total malpractice lawsuits, compared with 3.8% between 1985 and 2001. In 
addition, the amount of payments from malpractice lawsuits against anesthesiologists also 
has decreased. According to ASA, the median payment from malpractice lawsuits against 
anesthesiologists in the 1990s was $179,010, a 46% decrease from the 1970s after 
adjustment for inflation.  

In addition, the experience of anesthesiologists has continued through 2009, with real premiums 
for anesthesiologists declining 6% between 2005 and 2009.146 Despite the downward trend, the 
ASA warned that premiums were likely to rise in 2010, attributing the increase to the current 
economic crisis and the decline in investment income earned by the insurance companies. 

The experience of anesthesiologists is not unique. A recent RAND Corporation study found that 
“improvements in patient safety reduce malpractice claims.” Specifically the study, conducted at 
the county level in California, found that a county, which “saw a decrease of 10 adverse events 
(achieved through improvements in the quality of care provided) in a given year also saw a 
decrease of 3.7 malpractice claims.”147 Furthermore, in 2010, the Virginia Mason Medical Center 
in Seattle, WA, was named Hospital of the Decade by the Leapfrog Group, along with the 
University of Maryland Medical Center, for “major achievements in reducing medical errors and 
                                                
143 Karen B. Domino, Professional Liability Insurance Premiums for Anesthesiologists: Stability Despite the Economic 
Crisis, American Society of Anesthesiologists, 2010, http://depts.washington.edu/asaccp/prof/asa73_8_44_45.pdf. 
144 See http://depts.washington.edu/asaccp/ASA/index.shtml. 
145  Joseph T. Hallinan, “Heal Thyself,” Wall Street Journal, June 21, 2005, p. A1, http://prdupl02.ynet.co.il/
ForumFiles/12422128.pdf. 
146 Karen B. Domino, Professional Liability Insurance Premiums for Anesthesiologists: Stability Despite the Economic 
Crisis, American Society of Anesthesiologists, 2010, http://depts.washington.edu/asaccp/prof/asa73_8_44_45.pdf. 
147 Michael D. Greenberg, Amelia M. Haviland, and J. Scott Ashwood, et al., Is Better Patient Safety Associated with 
Less Malpractice Activity? Evidence from California, Rand Corporation, Santa Monica, CA, 2010, 
http://www.rand.org/content/dam/rand/pubs/technical_reports/2010/RAND_TR824.pdf. 

.



Medical Malpractice: Background and Examination of the Issues Before Congress 
 

Congressional Research Service 32 

other innovations in patient safety and quality.”148 The Virginia Mason Medical Center reported 
that 

with improving quality of care and preventing errors, we have seen a decline in our medical 
malpractice premiums. We have seen decreases in medical malpractice premiums every year 
since 2005. As of 2011, our premiums have dropped by 52% since 2005, saving us literally 
millions of dollars.149 

While other medical systems have also achieved similar improvements by linking quality and 
preventing medical errors,150 there is evidence that more might be done to ensure that hospitals 
fully internalize the costs of their errors, such that they have a solid business case to continue 
improving quality and reducing errors.151  

Conclusion 
The United States has experienced three national modern medical malpractice crises in the past 
40 years, with the latest ending just a few years ago. While advocates of reform have proposed 
numerous changes to the tort system, including the joint and several liability doctrine; changes to 
statutes of limitations; caps on noneconomic damages; caps on punitive damages; enterprise 
liability or enterprise insurance; and others, with the exception of caps on noneconomic damages, 
the evidence in support of one or more of these reform proposals is generally mixed at best or 
non-existent at worst.  

Research on the effects of reform, and general studies on the impact of medical malpractice on 
the cost and provision of health care, suggest that even if some of the above reforms are found to 
be promising, in aggregate, the impact of any reform effort is not likely to be that significant—
either at reducing premiums for providers or reducing health care costs to payers.152  

Evidence also suggests that quality improvement initiatives that reduce medical errors reduce 
claims and that such efforts are increasingly being rewarded in the liability insurance market 
place with lower malpractice premiums. This trend is particularly evident among entities that are 
subject to experience ratings, such as hospitals and large provider groups, and among particular 
specialties.  

Finally, while surveys reveal that physicians’ perception of the risk of malpractice litigation is 
high, changing the perceptions of health care providers is key to any reform efforts. However, this 
may prove difficult, given that studies show that physicians tend to over estimate their likelihood 

                                                
148 https://www.virginiamason.org/body.cfm?id=158&action=detail&ref=3500. 
149 E-mail from Dr. Craig Blackmore, Virginia Mason Medical Center, January 25, 2011. 
150 One major integrated health care system reported a roughly 70% decline in malpractice costs between 2005 and 
2010 and attributes the decline to both the soft insurance market and its quality improvement efforts. 
151  Sheila Leatherman, Donald Berwick, and Debra Iles, et al., “The Business Case For Quality: Case Studies And An 
Analysis,” Health Affairs, vol. 22, no. 2 (March/April 2003), pp. 17-30. 

152 For example, in California, as shown in Figure B-1, in the Appendix B, premiums for physicians have continued to 
increase at a rate far faster than medical inflation over the past decade despite California adopting malpractice reforms 
in 1975. 
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of being sued. Moreover, physician malpractice concerns appear to be relatively insensitive to 
their states’ malpractice reforms, including caps on noneconomic and punitive damages. Thus, 
even following reform, there may be few changes in practice patterns or savings from reduced 
defensive medicine.  

.
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Appendix A. The Role of Tort Law 
in a Market Economy 

Introduction 
Economists began integrating law and economics as early as the late 1950s,153 and applying their 
analysis to accidents and tort liability soon afterwards.154 Learned Hand’s formulation of 
negligence has intuitive appeal to economists because Hand’s appropriate standard of care, 
adopted in the Second Restatement of Torts,155 can be restated by employing economists’ familiar 
marginal cost-benefit analysis. Under this analysis, an “injurer is liable if the marginal cost of his 
or her precaution is less than the resulting marginal benefit.”156 

While obtaining compensation for a plaintiff’s injury may be the principle focus of lawyers under 
the tort system, economists and others also tend to analyze the tort system and its impact on 
behavior in the broader market. From an economist’s perspective, liability rules create incentives 
for all individuals engaged in potentially harmful activities to alter their behavior. The tort system 
can aid the proper functioning of a market by  

• forcing sellers to incorporate the costs of any negative externalities into their 
prices; 

• improving consumer decisions through better pricing; and  

• deterring poor performance on the part of providers who would face additional 
costs associated with higher premiums.  

In addition, some economists may perceive the tort system as functioning as a private regulatory 
system to protect individuals. Scholars have observed that “[a]s opposed to governmental 
bureaucracies in Europe and Japan, which are typically responsible for extensive regulation of the 
private sector ... American tort law acts as a primary—if not the primary—means by which 
private parties monitor and limit the behavior of other private parties.”157 

Compensation 
While a primary function of the tort system is to compensate plaintiffs where the provider is 
found legally liable, it has been argued that the tort system does not adequately compensate those 
injured by the professional negligence of health care providers. There are several reasons for this. 
First, despite public perceptions to the contrary, most injured parties do not sue.158 A 2002 

                                                
153 See Ronald H. Coase, “The Problem of Social Cost,” Journal of Law and Economics, vol. 3, no. 1 (1960), pp. 1-44. 
154 See Guido Calabresi, “Some Thoughts on Risk Distribution and the Law of Tort,” Yale Law Journal, vol. 70 (1961), 
pp. 499-553 and Richard A. Epstein, “A Theory of Strict Liability,” Journal of Legal Studies, vol. 2, no. 1 (1973), pp. 
151-221. 
155 Restatement (Second) of Torts §§ 290-293 (1964). 
156 Robert Cooter and Thomas Ulen, Law and Economics, 3rd ed. (Reading, MA: Addison-Wesley, 2000), p. 314. 
157 David S. Sanson, “The Pervasive Problem of Court-Sanctioned Secrecy and the Exigency of National Reform,” 
Duke Law Journal, vol. 53 (2003), pp. 807 - 832. 
158 A Kaiser Family Foundation study found that “[n]early six in ten adults (58%) said that the number of malpractice 
(continued...) 
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Harvard Medical Practice study found that “[a]pproximately 2% of those who were negligently 
injured filed a claim, although a substantially greater percentage of claims were filed in cases 
where the injury was more severe.”159 Due to the low number of claims filed, it can be concluded 
that a majority of individuals are not being compensated via the tort system, giving rise to the 
observation that it may not be an effective mechanism for compensation. Moreover, as discussed 
below, if too few bring suit, this, too, has an impact on the system’s deterrent effects.  

A second critique of the tort system is that it compensates some plaintiffs who were either not 
injured, or if injured, their injuries were not caused by negligence. In one study of 1,452 closed 
malpractice claims researchers found that “3% of the claims had no verifiable medical injuries 
and 37% did not involve errors.”160 However, 16% of those claims not associated with an injury 
(6 out of 1,452) and 28% of those not associated with an error (145 out of 1,452) were 
compensated.161 These payments, associated with no error, were estimated to account for 13 to 
16% of the system’s total monetary cost. 

A third situation that questions the effectiveness of the tort system for obtaining compensation is 
the perception that injured parties do not receive appropriate compensation, with some plaintiffs 
potentially being overcompensated and others being undercompensated. Thus, when considering 
tort reform, one question may be how to reduce or lower the costs related to these types of 
payments. While overcompensation is difficult to cull from any data, undercompensation is 
perhaps more identifiable because every claimant, who is victorious and properly compensated, 
must bear any costs of their own representation even if on a contingent basis, thus leaving them 
undercompensated. For instance, a successful litigant with a meritorious $100,000 judgment, that 
accurately represents his compensable economic loss, may share more than $30,000 of the 
judgment with their attorney leaving the litigant undercompensated in the end.162 The system of 
compensation also creates an incentive for “claimants try to make up for these fees, in part, by 
inflating medical damages and seeking pain and suffering damages.”163 Again, while the incentive 
exists, it is difficult to estimate the extent of this potential problem.  

Deterrence 
As noted, for economists, “[d]eterrence is the primary theoretical rationale for the tort liability 
system—the threatened costs of litigation, both economic and psychological, [are assumed to] 
                                                             

(...continued) 

lawsuits is a “very” important factor in causing rising health care costs, and nearly two in ten (19%) said it was the 
most important factor when forced to choose among several.” See http://www.kff.org/spotlight/malpractice/upload/
Spotlight_Dec05_malpractice-2.pdf. 
159 David A. Hyman, “Medical Malpractice and the Tort System: What Do We Know and What (If Anything) Should 
We Do About It?,” Texas Law Review, vol. 80, no. 7 (June 2002), p. 1639-1656. 
160 David M. Studdert, Michelle M. Mello, and Atul A. Gawande, et al., “Claims, Errors, and Compensation Payments 
in Medical Malpractice Litigation,” The New England Journal of Medicine, vol. 354, no. 19 (May 11, 2006). 
161 David M. Studdert, Michelle M. Mello, and Atul A. Gawande, et al., “Claims, Errors, and Compensation Payments 
in Medical Malpractice Litigation,” The New England Journal of Medicine, vol. 354, no. 19 (May 11, 2006). 
162 A one-third attorney contingency fee has historically been the most common percentage (See 
http://apps.americanbar.org/tips/contingent/MedMalReport092004DCW2.pdf). While some states have imposed caps 
on medical malpractice contingent fees (e.g., Florida, California, Tennessee) higher figures than one-third are allowed 
in some states, (e.g., Oklahoma). 
163 U.S. Congress, Joint Economic Committee, Improving the American Legal System: The Economic Benefits of Tort 
Reform , 104th Cong., March 1996, p. http://www.house.gov/jec/tort/tort/tort.htm#endnot32. 
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create an incentive to take safety precautions,” and under a negligence rule additional precautions 
should be taken until the marginal value of the additional precautions equals their marginal 
cost.164 

There is mixed evidence about the effectiveness of the tort system in deterring behavior. To be an 
effective deterrent, that is to alter behavior and encourage an appropriate investment in quality 
and improvement in safety, the economic model assumes that individuals actually sue, which as 
noted above happens rarely.165 A second argument that the tort system’s impact on deterrence is 
imperfect is that almost all providers are insured and most medical malpractice insurers tend to 
not to use the number of malpractice claims as a factor when rating providers, known as 
experience rating.166 Therefore, physicians, who have had a higher number of malpractice claims 
against them, may not be affected by either changes in premiums and actual payments made on 
their behalf by their insurer.  

While physicians may not face higher premiums or actual losses, the tort system may be an 
effective deterrent in other ways. First, the fear of litigation and the associated stress of being 
sued, or seeing others being sued, can serve as an incentive.167 Second, physicians may face non-
monetary costs such as a decline in professional reputation when sued. One study found that 
obstetricians who are sued lose patients and subsequently tend to accept more lower-paid 
Medicaid and HMO patients. The combination of these effects can reduce a physician’s income 
by roughly $10,000 to $20,000 per year for about five years.168 

Generate Information 
The field of information economics has focused attention on the importance of information 
because a market economy requires information both about the prices and the quality of good and 
services in the market. For example, a former Federal Trade Commissioner stated:  

One of the fundamentals of a market economy is the free flow of information about goods 
and services offered for sale. The underlying theory is that the more fully consumers are 
informed, the better equipped they will be to make purchase decisions. Unwanted goods and 
services eventually will disappear from the market, and prices that are too high to induce 
purchase ultimately will be lowered as firms seek to attract buyers. Most of the time, 
advertising enhances market performance by transferring useful information to consumers 

                                                
164 Michelle M. Mello and David M. Studdert, “The Medical Malpractice System,” in Medical Malpractice and the 
U.S. Health Care System, ed. William M. Sage and Roger Kersh (New York: Cambridge University Press, 2006), pp. 
17-21. 
165 David A. Hyman and Charles Silver, “Medical Malpractice Litigation and Tort Reform: It’s the Incentives, Stupid,” 
Vanderbilt Law Review, vol. 59, no. 4 (2006), pp. 1085-1135. 
166 This is not to suggest that a physician with repeated claims is never dropped by their insurer or that a physician with 
repeated claims may not have difficulties finding insurance. The connection is not perfect as physicians resist 
experience rating, and insurers have found that data other than past claims does a better job predicting future claims. 
See John E. Rolph, John L. Adams, and Kimberly A. McGuigan, “Identifying Malpractice Prone Physicians,” Journal 
of Empirical Legal Studies, vol. 4, no. 1 (March 2007), pp. 125-153. 
167 More than 95% of physicians sued report emotional distress including anger, frustration, tension or insomnia during 
the pendency of a malpractice lawsuit. See Sara C. Charles, “Coping With a Medical Malpractice Suit,” Western 
Journal of Medicine, vol. 174 (January 2001), pp. 55-58. 
168 David Dranove, Subramaniam Ramanarayanan, and Yasutora Watanabe, “Delivering Bad News: Market Responses 
to Negligence“ Kellogg School of Management, Working Paper Series, 2009, 

http://www.kellogg.northwestern.edu/faculty/watanabe/htm/delivering.pdf. 
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and by enabling firms to promote the attributes of their products and services and, thereby, to 
compete better with each other. On the other hand, advertising may adversely affect market 
performance when firms use it to transmit deceptive or fraudulent messages on which 
reasonable consumers are induced to rely to their detriment. When this happens, we tend to 
refer to the result as “market failure.”169 

The health care market suffers from many well-studied potential “market failures.”170 One 
informational problem identified “is the problem that doctors’ actions are often hidden and the 
patient is unable to tell, even after the fact, whether the doctor has acted optimally or provided 
substandard care. Another problem is that patients are often unable to assess the practitioner’s 
level of professional skills and thus cannot effectively choose among doctors.”171  

The tort system, via cases, has the potential to provide information to the market about the safety 
of services and products. First, the open nature of court filings, at least initial court filings, allows 
for some degree of public scrutiny of the alleged claims. Court filings can be viewed as 
encouraging some injured parties to bring suit when they ascertain that others have been similarly 
injured, and deterring others from bringing suit when similar suits are either not found in the 
public record or have not been successful in the past. As evidence of this effect, in the Firestone 
Tire litigation, “[o]fficials at the [U.S.] Department of Transportation [said] the sealing of 
documents in settled lawsuits is one reason they did not spot the pattern of scores of rollover 
deaths in Ford Explorers equipped with Firestone tires that failed.”172 Had the records been 
unsealed, better information would have been available to consumers about the relative safety of 
their purchases.  

Second, in a market economy both pre-trial settlements and post-trial judgments are assumed to 
drive up a firm’s costs, making its products more expensive, and signaling to consumers, through 
the price mechanism to shift to alternative producers. Similarly, even if the firm is fully insured, 
so long as firms in the industry are experience rated for their liability insurance, as opposed to 
community rated,173 the price mechanism is assumed to work since firms will face higher 
insurance costs equal to their expected claims and the administrative costs associated with the 
insurance. 

Finally, and perhaps most importantly, the systematic analysis of “closed claims” can provide 
valuable information to providers and consumers about the relative performance of different 
organizations or providers, or the safety of different procedures.174 For instance, anesthesiologists 

                                                
169 Mary L. Azcuenaga, Commissioner, Federal Trade Commission, “Advertising Regulation and the Free Market,” 
Remarks: Before the International Congress of Advertising and Free Market Freedom: XXI Century; The Century of 
The Consumer, Lima, Peru, May 11, 1995, available at, http://www.ftc.gov/speeches/azcuenaga/lima.shtm. 
170 The earliest seminal study is Kenneth J. Arrow, “Uncertainty and the Welfare Economics of Medical Care,” 
American Economic Review, vol. 53, no. 5 (1963), pp. 941-973. 
171 Noam Sher, “New Differences Between Negligence and Strict Liability and Their Implications on Medical 
Malpractice Reform,” Southern California Interdisciplinary Law Journal, vol. 16, pp. 335-377. 
172 Matthew L. Wald and Keith Bradsher, “Judge Tells Firestone to Release Technical Data on Tires,” New York Times, 
September 28, 2000, p. C2. 
173 Under experience rating, an individual’s premium is set in part as a function of some classification scheme and in 
part as a function the individual’s experience within the classification scheme. Under community rating, all those in a 
particular community are charged the same premium regardless of experience.  
174 A closed malpractice claims analysis is a research methodology in which researchers systematically study the 
detailed record generated as part of the insurer’s defense. Closed claim analysis can be used to independently assess the 
validity of claims and the appropriateness of damage awards, identify patterns of injury, and strategies to mitigate 
(continued...) 
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used closed claim files to identify a “disproportionate number of respiratory system-related 
claims, many based on inadequate or problematic ventilation, esophageal intubation, or tracheal 
intubation.”175 

                                                             

(...continued) 

future losses.  
175 Wayne J. Guglielmo, “Is this the way to lower malpractice rates? Anesthesiologists have reduced their premiums by 
focusing on safety. But is that a realistic model for primary care and other doctors to follow?,” Modern Medicine, 
December 2, 2005, available at, http://www.modernmedicine.com/modernmedicine/article/articleDetail.jsp?id=
253678. 
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Appendix B. Change in Malpractice Premiums, by 
Specialty in Selected States 

Figure B-1. Change in Malpractice Premiums, by Specialty—California 
Base Year 2000 = 100 
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Source: CRS analysis of http://mymedicalmalpracticeinsurance.com/medical-malpractice-insurance-rates.php. 

Notes: The values on the vertical axis are index numbers which measure the magnitude of change from 2000—
the base year. Index numbers are similar to percentages and an index number of 130 would indicate, in this 
context, that the premium was 30% higher than the base year. IM refers to premiums for internal medicine; GS 
refers to premiums for general surgery; OB refers to premiums for OB/Gyn. Med Index refers to medical 
inflation as calculated by the Bureau of Labor Statistics. 
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Figure B-2. Change in Malpractice Premiums, by Specialty—Alabama 
Base Year 2000 = 100 
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Source: CRS analysis of http://mymedicalmalpracticeinsurance.com/medical-malpractice-insurance-rates.php. 

Notes: The values on the vertical axis are index numbers which measure the magnitude of change from 2000—
the base year. Index numbers are similar to percentages and an index number of 130 would indicate, in this 
context, that the premium was 30% higher than the base year. IM refers to premiums for internal medicine; GS 
refers to premiums for general surgery; OB refers to premiums for OB/Gyn. Med Index refers to medical 
inflation as calculated by the Bureau of Labor Statistics. 
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Figure B-3. Change in Malpractice Premiums, by Specialty—Wisconsin 
Base Year 2000 = 100 
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Source: CRS analysis of http://mymedicalmalpracticeinsurance.com/medical-malpractice-insurance-rates.php. 

Notes: The values on the vertical axis are index numbers which measure the magnitude of change from 2000—
the base year. Index numbers are similar to percentages and an index number of 130 would indicate, in this 
context, that the premium was 30% higher than the base year. IM refers to premiums for internal medicine; GS 
refers to premiums for general surgery; OB refers to premiums for OB/Gyn. Med Index refers to medical 
inflation as calculated by the Bureau of Labor Statistics. 
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